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As the federal governmestrole in the student loan industry has expanded over time, the Un
States hasontracted wittstudent loan servicers to help it administer its growing student loan
portfolio. These servicers perforavariety é functions, including (1) communicatingith
borrowersregardiry repayment; (2) disclosing information about student loan terms to
borrowers; (3) applying payments to outstanding loan balances; (4) processing applications
enrollment in repayment plans; and (5) processing requests for idesafance andeferment
Severafederal statutes and regulatienalong withan arrayof contractual provisionrs-may
affecthow these servicekssonduct these various fumwithti on
respectd federal student loans.

Someallege thathe existing scheme of federal regulatims not deterred servicers from engaging in various forms of
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allegedmisconduct According to critics, servicers of federal student loans have engageddraundesirable behaviors,
such as (1) steering borr@nsexperiencing financial hardshipward forbearancmstead ofepayment plasithatwould be
more beneficial(2) neglecting to inform borrowers of the consequences of faiipgomptly submitcertainrequired

information;(3) misinforming borrowersn their eligibility for loan forgiveness; and #isallocating or misapplying loan

paymentsThe servicers deny these allegations.

Federal laws governing higher educatitimnot authorizéorrowers who have allegedly been harmeddyicer misconduct

VETr nr

to directly pursue litigation against servicetsstead, existing law places the primary burden of policing federal student loan
servicers upon the fedemgdvernment. Someommentatorslisagree, however, over whether thé. Department of

Education (EDhas exercised sufficient oversight over the servicers with which it cont@bs®rvers have also disagreed

over the extent to which other federal agencies, such as the Consumer Financial Protection Bureas{@H&B),

participate in theegulation offederal student loan servicers.

At the same time, ore and morastates havenactedegislation specifically targeted at student loan servidftsle the

specifics of these laws vary from state to state, many purport to impose legal requirements upos stfederal student
loans that go beyond those imposed by federal law, susipasvision by a state ombudspersomandatory licensing.
Furthermorejn addition tonew laws specifically aimed aervicers, statattorneys generand borrowerslike have invoked

existing state consumer protection statutes and common law causes oégatitt servicers in civil litigatio.hese

burgeoningdisputes between servicers dheone hand and states and borrowers on the bthesraised legatjuestions
regardinghow existing federdhw interacts with the growing body of state serviciagulationsED hastaken the position

that federal law/preempts—that is,displaces—state laws purporting to regulate servicers of federal student loans. While
some cots have agreed with EBconclusions opreemptionthe bulkof courts have reached the opposite conclusion that

states retain a role negulatingstudent loan servicing.

This ongoingegaldebate has significatgégal consequences. On the one handedfefral law preempts state servicing
regulations, servicers will be subject to a single uniform national staaddrdill not need to expend resources to comply
with each j uspeéciadregulatorysegirmn®n tietother kand, allowing statesanact and enforce their own

servicing laws could fill regulatory gapghere—at least in the view of some critiesexisting federal regulation hast
ensure that servicers perform their duties wahbfficientr e gar d f or b o Rreserving aegufatory role ferthe s t s .
states could also enable each state to experiment with novel regulatory schmerheseegalconsequences, several

Members andommitteesf the 116th Congress have expressed interest both in the festpriation ofservicers generally

and the preemptive scope of that regulation.
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Federal and State Regulation of Student Loan Servicers: A Legal Overview

he United StvaatSetsd elraasl cl roeaantntepal ongirl al msd msosf foefr s
alternatives to pAcicvoartdeihnegd itcoft i Dephrt mens

t

u
of

Educas(E®DOffice of Feder,akafd yaddielhlkti &A\ndb ¢ FSdwe

owkmoney on fedeasalofsttulle nte demd sg¢ thar tteort ad f

2
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1See, e.g.Daniel A. Austin,The Indentured Generation: Bankruptcy and Student Loan, B8ISANTA CLARA L.
Rev. 329, 33839 (2013) (tracing the development of federal student loan programs from 1958 to the present).

Other CRS products discuss the various federal student loan programs in greatSe#&IRE Report R4335The
Higher Education Act (HEA): A Primeby Alexandra Hegjiat 1314, 1517 [hereinafter HegjiPrimer]; CRS Report
RL31618,CampusBased Student Financial Aid Programs Under the Higbgucation Actby Joselynn H. Fountgin

at 1016; CRS Report R4012Federal Student Loans Made Under the Federal Family Education Loan Program and
the William D. Ford Federal Direct Loan Program: TermsdaConditions for Borrowerdy David P. Smoleat 14.

A different legal framework governs private student loans, so this report does not focus on them. Private loans, as the
name implies, are neither issued nor guaranteed by the federal govefBrgedbonathan DGlater,Student Debt and

the Siren Songf Systemic Rislb3HARv. J.ONLEGIS. 99, 110 n.54 (2016). Congress has opted to regulate private
student loans differently from federal student loans in various resgextpare, €.9.15 U.S.C. 81638(e) (providing

that the Truth in Lending Act (TILA) applies to “private
with, e.g, id. § 1603(7) (providing that federal “[1]oans made,
by Title IV of the Higher Education Actof 1983 r ¢ not subject to

cost disclosure).

2 Fed. Student AidFederal Student Loan Portfolity.S.DeP'T oF EDUC., https://studentaid.ed.gov/sa/about/data
center/student/portfoliflast visitedSeptember 62019).

i

figure that has Alemrrleyc ¢ mii Py ec&li ssamhcdesona Mddie r o
haeaxperienced diHdirudés’VModaeetpulyaagborrowers who 1
experience may ned¢heguvsitdaraned dto®amaviegatyenent pr o «
borrowdnundi mgodfStusdagt |1davnthewhiomet he United S
contracted t o na ssstirsattsiivemt bdife ehinett salfermin &k pwya t f od i o

of guidance and assistance for borrowers struggl
loadbWesder its contract with the federamoggvernmen
other things)

€
n

TILA”s requirements

3See,egNat > 1 Ctr . f StatsifiBriefcThe DehtButden t Bachel or 6 s ,UDDErTee Reci pi en

OoFEDuc. 16 (2017) https://nces.ed.gov/pubs2017/2017436(pefporting that many student loan borrowers face a debt
burden that e xc e entage ofincomathata lporowér tan bepexpected to devote to loan
repayment ”) .

4 See, e.g CONSUMERFINANCIAL PROTECTIONBUREAU, STUDENT LOAN SERVICING: ANALYSIS OF PUBLIC INPUT AND
RECOMMENDATIONS FORREFORM 18, 20 (2015)https://files.consumerfinance.gov/f/201509_cfpb_ studizamt-

servicingreport.pdfi “[ The various feder alarangewtiferent boirower hengfitsang r a ms ]| fe at

protections that can affect borrower performance, payment amount, interest rate, and other key loan teahsrasd
.. .. [B]orrowers experiencing financial hardship may not be able to understand and enroll in appropriate programs
without assistance from theitudent loan servicél); Amanda Harmon Cooleyromissory Education: Reforming the
Federal Student Loan Counseling Process to Promote Informed Access and to Reduce Student Dep4®B0ckens

L.REV.1 19, 143 (2013) (descriebsffigad$tlieompdexrdpaymenmtdempt oborr

have relatively little financial experience or savvy?”).

5 This report addresses only federal student kmawicers it does not discussllectorsof student loans. Loan

collection implicates slightly different legal issu&ge, e.g.Brannan v. United Student Aid Funds, Inc., 94 F.3d 1260,
1261-66 (9th Cir. 1996) (analyzing whether federal law preempted state law claims relating to collectideraif f
student loan); Linsley v. FMS Inv. Corp., No. 3:11cv961 (VLB), 2012 WL 1309840.-&t(FL Conn. Apr. 17, 2012)
(same).

6See,eg. USA Grop. Loan Servs., I nc. A\ Riley, 82 F.3d 708,
heawyadmni strative burdens on the entities involved in it
entities of some of the administrative burdens. ”).

7 See, e.gStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 39.(D 2018),CRS Report
R44845 Administration of the William D. Ford Federal Direct Loan Progremy Alexandra Hegjiat 1922
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T pr oc easpspilnigcati ons f or pelnarnosl;l ment 1in repayment

1T pr oc easpspilnigcations for loan forgiveness or dis

1 procersesqiunegsts for loan?®forbearance or defer me
Some maintain tthhaets ea tf eldecarsatl sdotamed comftn glagaen d oar wiaa
forms of und2ssuicrha balse scooenedvun cnt ghf ebnoemtt ie @ ia & Ime n ¢
optitemsovidinglornaacloimpfioertneat i on. Representative
ser vici ndge niynedsues ¢t s. %t i on s
Thedétemgations of servicer noifs cboontdhu cfit@a dhearvael darnadw ns
policymaAkerlseast two congressional subcommittees
servicing withi#fanhet pbasHodeo Gommihstee on Finan

[hereinafter HegjiAdministration); U.S.DeP’T oF EbuC. OFFICE OFINSPECTORGENERAL, FEDERAL STUDENT AID:
ADDITIONAL ACTIONSNEEDED TOMITIGATE THE RISK OF SERVICER NONCOMPLIANCE WITHREQUIREMENTS FOR
SERVICING FEDERALLY HELD STUDENT LOANS 5-6 (Feb. 12, 2019) [hereinaftedG RePORT. See generally infra
“Servicer Contracts with the Federal Government

8 SeeHegji, Administration supranote?, at 20.See also, e.g.OIG REPORT, supranote?, at 56 (stating that ED has

hired servicers to “collect|[] payments on federally held s
on available resources to bettermanagee i r 1 oan obligations, respond[] to borro
administrative tasks associated with collecting and servicing federally held student loans on bEhalf oThe .

government has contracted with slightly over a dozen sesvitevarious times over the past decade, although several

of those entities no longer service federal student |&ees. e.g.OIG REPORT, supranote?, at 56 & n.7 (listing and

describing the entities with which ED has contracted to service federal student loans). Portions of these contracts are

publicly available ahttps://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/loarservicing

9 See infra‘Allegations of Servicer Misconduct> Not a b1 y , rvicdr iniscgnauctihave captusedl thes e

attention of the ED Office of Inspector General (OIG), which published an audit report in early 2019 that identified
instances of servicer “noncompliance with-driivenqui rements r el
repayment, interest rates, OlGRPaRI suprapater,ated, OlGultiatelyo n s umer pr o
concluded that ED’s Of f itheprimdry ED office respdnsibg fonadiministeringthed ( F S A)
loanprograms-had “rarely h[eld] servicers accountable for instanc
requireane ntls . At 17. Al though FSA disputiddtd? liagrecdwihthee port’ s fac
report’s recommendations for improving s eriviiteegrocessver si ght
of implementing) many of thse recommendationisl. at 4647 (Feb. 12, 2019) (FSA response to OIG rep&ek also

idat 42 (describing “significant ongoing improvements [ FSA]
procedures, some of which directly align withthe ¢ o mme ndat i ons rienpcolrutd’e)d. i n [ OI G’ s ]

10 See infra‘Forbearance Steering’
11 See infra‘Loan Forgiveness Eligibility ”
12 See infra‘Income Recertification ”

13 See, e.gAn Examination of State Efforts to Oversee the $1.5 Trillion Studemt Servicing Market: Hearing

Before the Subcomm. on Oversight & Investigations of the H. Comm. on Fin, $&6#s.Cong. (2019),
https://plus.cq.com/doc/congressionaltransciii85345?8hereinafters / 1 1 / J @estikony af Scott Buchanan,

Executive Director, Student Loan Servicing Alliance) (“I’m
someone into forbearance.”).

14 As of September 15, 2019, neitldithe official transcripts of these hearings are available. The reader may access

unofficial transcripts aProtecting Student Borrowers: Loan Servicing Oversight: Hearing Before the Subcomm. on the
Depb6ts of Labor, He al t h tefl Adénciesaohthe$HeCGomrs. on AppEogriatiddSth and Rel a
Cong. (2019)https://plus.cq.com/doc/congressionaltranscij#81087?3hereinafter3 / 6 / 1196 /HIr 16/g1 9 Hr 6 g
supranotel3. This reportites tothese unofficial transcripts herein.
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The Sitnavtoelshame mtariiesdh s ot hengppropriate i1interactic
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respeefguisatuidegnt | $agns €1 hintwae K g tEHWeh apgt o st ihtei on
existing 71 ergeigmel aptfiuofne doefr hdban ser vicersi olneaves no
on t h¥Whiolpe csome courts have agreed with this po
current femdmirtad tlhevsstravtiec etre mwd g thl avtheom t he feder
cont¥acts

This reporte gmladteizos cdefrem | o § t iAdfétnetr lporaonvsi.di ng nec
backgroundregdpotdmangednanral s tXutdheen tr elpooarnt pdreosgerrainbse,
federal law governihlge stapemtt ttlham diesoviscsas .how
borrowetrrsi ehdaavteoor enforce state laws to ?regulate
Then, the report analyzes the legal 1ssues 1impld:@i
servicing laws, 1ndloudvihmyg fedkddehal fomdicifigsoegu
preempts the states from creatZ%hhge orre peonrfto reca megl s
by identifying relevant?®legal considerations for

=
)

ckgardodbohhe Federal Student Lo

The federals gwdehnmethigee oppetrati on, supervision, a
federal ptrogbamelodar d *Aveoru ntdi héh.e turn of t he mi
instmaste, (t hofueghse thooltoemtkdr  undacdtdheconawinued

15This hearing was entitledl $1.5 Trillion Crisis: Protecting Student Borrowers and Holding Student [Ssawicers
Accountable The Committee’s web page for the hearing is availab
https://ffinancialservices.house.gov/calendar/eventsingle.aspx?EventID=404230

16 See infra“State Laws GoverninStudent Loan ServiceBpecifically > Connecticut enacted one of
statutes in 2015eeAn Act Concerning a Student Loan Biff Rights, 2015 Conn. Legis. Serv. P.A-162 (H.B.
6915) (2015).

17 See infra‘State Laws of General Applicability”

18 SeeFederal Preemption and St&egulationot he Depart ment of Education’s Federal
Federal Student Loan Service88 Fed. Reg. 10,619, 10,619 (Mar. 12, 2Qh8yeinafter ED Interpretation] (asserting

that “the servicing of Direct Loans is an area ‘involving
by Federal law’””) (quoting Boyle v. United Techs. Corp., 4

19 See iffra “Preemption and the Interaction of Federal and State Servicing Laws

20 See infra‘Background onthe Federal Student Loan Programis

21 See infra‘Federal Lawsind Contractual Requiremer@®verning Student Loan Servicers
22 See infra‘StateLaws Regulatingservicers of Federal Student Loan'

23 See infra‘Preemption and the Interaction of Federal and State Servicing Laws

24 See infra‘Considerations for Congress

25 See, e.gWenhua Di & Kely D. Edmiston State Variation of Student Loan Debt and Performad8&urFoLk U.

L.REV.6 6 1, 664 (2015) (“The student loan market has under gone
the federal gover nment ’ed. Foriostarce, the [BFEPPY, which pravided guaranteesc h a n g
(insurance) and, in many cases, borrower subsidies, for qualified priisegedd student loans, was replaced by the

[FDLP], under which the federal government provides student loans directlyrtawbere r s . 7 ) .
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Federal &FamiobdbRr EdmlaBM?Pundwhriprhi vate lenders exten
to bortrhater federal gowgmnnmoentltofdsdrt hwbhgdd
federal gettheer ntmeernmts and corldintdi smbsafli BERALR hleo &1F
prog’vaamr,iemusd t i es other thahbeohpedtecdpgaBFEELEP.ver nme
For exampl e, private lenders (or third parties v
responsibility off servicing FFELP loans.

Seer al recent devel opmhat §¢dbopask vigonlyee hames h i He fite
loan Fyst2f0r8,i Comgmes,s enacted the Ensuring Con
Loaact (ECASLA), ®hioc hp uaructhhaosrei E®Pdudt s 1t @ nfdi mg FFiEv at
l end@Thaefsoithe nearly 4 million 1 oans utnhdaetr ED pur ch
ECASLCEtAhe federal g 0 ¢ & midtlehnetn ,i si nn 02w0 1tOh,e Congr e s s

Student Aid and FiscalwhRecshp o nasmobnigleiotmyh eAacttte ld(i SnAhFeR A
aut hority to ma3As nae w eFsFuHtLtPeol f{d aSnAsRRIA ,Sthastte s now i

26 SeeHegji, Primer, supranotel, at 13 ( “For many years the [FFELP] was the
....”); Note,Ending Student LoaBxceptionalism: The Case for RiBlased Pricing and Dischargeabilitf26 HARV.

L.REv.5 8 7, 591 (2012) (“[FFELP] loans accounted for the major
to 2010. 7).

2TE.g, Salazar v. King, 822 F.3d 61,65(2dCi 2016) ( “Under the [FFELP], private 1
loans, which are then insured by guaranty agencies (a state or privaieofibarganization), which, in turn, are

insured by [ED].”) -ck34CF.R.&S6800); Iamis P. Eopking & Kath&rige Ab Pustizxi,

Blast from the Past: Are the Rof$igning Issues that Plagued the Mortgage Crisis Set to Engulf the Student Loan

Industry? 45U.ToL.L.REV.2 39, 254 (2014) (“Under t h dieMat WEkinggnder pri vate |1

contract with the federal government, provided ‘loan capit
guaranteed against loss in the event the borrower defaulted. The loan itself originated with the private.lender’. ) .
%See,e.g. Chae v. SLM Corp., 593 F.3d 936, 944 (9th Cir. 2010)

required terms of each type of loan. The statutes go so far as to mandate specified repayment terms and specified
insurance and guanty requirements. As one example, the FFELP sets the maximum interest rate that a lender may
charge . . . .”) (citing-221078%.S.C. §§ 1074, 1077a, 1078, 1

29E.g, Michael C. Macchiarola & Arun Abrahar®ptions for Student Borrowers: A DerivedisBased Proposal to
Protect Students and Control DeBtieled Inflation in the Higher Education Mark@0 CorNELLJ.L.& PuB. PoL’y
67, 98 (2010).

30 See, e.gBradley J.B. Toben & Carolyn Psolinik, Nonprofit Student Lenders and Risk Retentiéow the Dodd

Frank Act Threatens Studentsd Access to HigbdarokEducati on a
L.ReEv.1 5 8, 179 (2012) (descprbivag et pis(ekghbibgithaglopgwjith publ i c

insuring privateled e r s, the federal government also “delegated to ° st
administeringthat ns ur ance”) .

31See,e.gChae 593 F.3d 936, 939 (9th Cir. 2010) (“The lenders mi
may termirate the participation of any lender who does not follow the rules. Lenders may assign their loans to third

party loan servicers, in which case the loan servicer mus:t
omitted).

32See e.g, John R. BrooksThe Case for More Debt: Expanding College Affordability by Expanding In€niwen

Repaymen2018UTAaH L. REV. 8 4 7 , 851 (stating that “[a]s a result” of rep
of student loans from privatelende under the” FFELP, “the federal government

from 75 percent in 2002008 to 93 percentin 20880 1 0 ” ) ; Mi c RiskBasedSStudert boafis@WASH.
&LEEL.REV.52 7, 588 (2013) (“[ T]thedigher.educatiop marketpsimaiity astalénsder r o1 e i n
33Pub. L. No. 1127, 122 Stat. 740 (2008) (codified at 20 U.S.C. §§ 1470#€71, 1078, 1078, 10788, 1087a,
1087f, 10871). See als&tudent Loan Servicing All. v. Dist. of ColumbiggBF. Supp. 3d 26, 38 (D.D.C. 2018).

34 Student Loan Servicing AlB51 F. Supp. 3d at 38.
35 Health Care and Education Reconciliation Act of 2010, Pub. L. Ne15218§ 20042303, 124 Stat. 1029 (codified
in relevant parat 20 U.S.C. § 1071(d)However some older loans issued under the FFELP remain outstaig#iag.

Hegji, Primer, supranotel, at 14 ( “Although the authoriedyporrowersafake new [ F
[FFELP] loans remain responsible for making payments on their loans, loan holders continue to be responsible for
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new feder alt hsrtowdgehnlt¢ thled a Ds r e ¢t [FaamdwelPir olg rtalme ( FDL
governmentat hesel ian—axtpan dduaitrleodttelmdfenhtess e
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l oan i%wdhuscthr fiapsr ompn ed t he¢ oUnetl gydiScactasingly on
administer aspects of t°he federal student [ oan

Federalanldawoontractual Require
Governing Student Loan Servic

Avari dedeofil stat utaess waenld raesg uwcloantbiecarcst aml t he ovi s
servicing of federal student | oans.

St at ultroorvyi si ons

One s tahhittel ahsd VHioghder Bdud@BXEovh i Acht (among ot her
t hi ags d bplriosghreasms t o pr ovi deo sftisreasmmidiilmyasls sd istt @ nc e
the FPDLPle IV alsesgwdler n8hdommtwi nued FFELP that
outst#®nding.

Title I ¥Y¥eveoentahipsovisions t hiatBhpee sftuarisntptr @ vd s u @ an
i20 U.S. Guhigrhp082s t o*2FF BILPS .1Caa)n§slif.bo@ 8 2 nst ance,

empowers the SedSetcate§pactfsg rhduwcecat.i on . regulation
party Sd&mvilaoadmpgun,tations concerning financial 71 es;
assessment of liabilities f o Spercotgiroanm 1v0i802l(aat)i(oln)s

servicing the loans, and guaranty agencies continue to administer the federal loan insurance program. Approximately
$3058bil i on in outstanding [FFELP] loans are due to be repaid
36 See, e.g.Okla. Firefighters Pension & Ret. Sys. v. Student Loan Corp., 951 F. Supp. 2d 479, 484 (S.D.N.Y. 2013)

(noting that SAFRA “eli mi ndereadl tshteu d eFnFtE LIPe]n dainndg bwmodiegrh tt hael 1]
STE.g, Corletta v. Tex. Higher Educ. Coordinating Bd., 531 B.R. 647, 652 n.1 (W.D. Tex. 2015) (explaining that under

the FDLP “loans themselves are 1 s s uesdprabote3X dtlBl (ftatilge r al gover
t hat under the FDLP, “funding for all new loans comes dire
38 See, e.gJohn R. BrookdncomeDriven Repayment arttie Public Financing of Higher Educatiph04Geo. L.J.

229, 230 (2016) (“In 2010, the federal government essentia
39SeeOIG REPORT, supranote7, at 5. (describing FSA’ s efforts to contract
between 2011 and 201%ee alsiJSA Grp. Loan Servs., Inc. v. Riley, 82 F.3d
student loan program placheavy administrative burdens on the entities involved in it . . . A whole industry of

servicers’ has arisen to relieve these entities of some o
““This report uses the acronym “ HEeAlycodifiechat Title 20adhdpter28 o refer t
of the U.S. Code, 20 U.S.C. 8§ 10D161aal, even though some of those provisiarese technically addebly bills

other than the Higher Education Act of 1965.

41 See id88 10701099d (Title IV of the HEA)See als®tudent Loan Servicing All. v. Dist. of Columbia, 351 F.

Supp. 3d 26, 37 (D.D. C. 2018) (“Congress passed the [ HEA]
and universities and to provide financial assistance for students in postsecondarylai gher education. > ”) (
L.No.893 2 9, 79 Stat. 1219, 1219 (1965)); Am. Ass’n of Cosmeto
2017) (“Congress passed Title IV of the [ HEthdgeneral make pos't
public.”) (citing 20 U.S.C. § 1070(a)).

42 See20 U.S.C. 88 1087a1087j (Part D of Title IV of the HEA, which governs the FDLP).

43 See id 88 1071-1087%4 (Part B of Title IV of the HEA, which governs the FFELP).

44 Section 1082 is codified in Title IV, Part B of the HEA, which governs the FFEEP id §§ 1071-10874.

451d. § 1082(a)(1). This report discusses pertinent regulations that the Secretary has promnudigathet statutory

3
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for the actions or ™ Sead¢ltilid)Ra(d ) of nstohnseegqucees.t
to promul gapeesepgubpinghsstandarredgazreddi nfgor ms and
[ student 16dan]adf¢vtiliOBREPequires certain officer
empl oyees, and cloonasnu Istearnvti scsi anbgmsatguednecpi berst st ot o t he
disclosing potential®financial conflicts of inte
Anot her provisi oanp,p 12i0e sU.tS8SCE D1§B nl10d8@7/8fF £ c4 » (1 he
Secr tbawarfye deraétrvoenng contra®tos tthe elxitginbkl e ser
pract ™ thaeb See.cr et ary may enboalvytehnttoi tsieersv iwchiincgh ctohne
Secretary determraesdar et dind i ddoxstsabmssssiove and rel e
experience and de fidAddirtaitpemdh debfafredcitnigy esnuecshs .c ont r a
Secr’enuasetm sure that such services 72 . . are provi
Yet anotibtlbamprbas been pahret iccuwlraermlty 1cergiatli cdaclb att oe
loan serviiidn0g U.eSg uls a tfix pn0 O S @3pprroevd mp toinan swhi ¢ h
thdgtd J]oans made, insured, or guarTinttleee dI VW uvorfs utahnet
[ HEA] shall not be subject to adtWAy &ixpdladsmwerde 1 e c
bel ow, courts hevaclilasdibabhedsgamgdmigance of t his
provi™®sion.

rulemaking authority belowsee infra“Regulations

4620 U.S.C. § 1082(a)(1).

471d. § 1082()(1).

“BSedd. § 1082(p) (“All officers and directors, and those emp
agencies . . . who are engaged in making decisions as to the administration of any program or funds under this

subchapter or as to the eligibility afiy entity or individual to participate under this subchapter, shall report to the

Secretary, in such manner and at such time as the Secretary shall require, on any financial interest which such

individual may hold in any other entity participating in gmggram assisted undertBisu bc hapt er . 7 ) .

49 Section 1087f is codified in Title 1V, Part D of the HEA, which governs the F[Sige.id §§ 1087a1087].

0ld. § 1087f(a)(1) (“The Secretary shall, g.t.descrihedlinextent p
subsectidon§ (bP87F¢b) (“The Secretary may enter 1into cont
purchased under this part . . . 7).

511d. § 1087f(a)(2).

521d. § 1087f(a)(1).

53 See infra‘Express Preemption”

5420 U.S.C. § 1098g.

55 See infra‘Preemption and the Interaction of Federal and State Servicing Laws

In additiontot he provisions codified in Title 20 of the U.S. Code,
and interactions with student loan servicers. For example, a recent appropriations act contained provisions regulating

t he Secr et atagcouwts betwéen sericeisand allowing borrowers who consolidate their student loans to

choose which entity will service the consolidated Idg@eeDepartment of Defense ahébor, Health and Human
Servicesand Education Appropriations Act, 2019 anch@auing Appropriations Act, 2019, Pub. L. No. 1285, 132

r ac
r a

Stat. 2981 (2018) (providing, among other things, “ITt]lhat
accounts to eligible student loan servicers on the basis of their performanceeambiopall loan servicers utilizing
established common metrics, and on the basis of the capaci
and “[t]hat for student loan contracts awntdodred prior to Oc
borrowers who are consolidating Federal student loans to select from any student loan servicer to service their new
consolidated student 1oan . . . R T
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Rgulations

Regul ati ons Gopveecrinfiincga ILloan Ser vicing

ED has prsoenvuelegaabt-reedi age d sumedgetrk a rmd® making aut hori
Title 1V SNEatrhg HEeg wlifa ttihoensse are codified in Par

Code ofReFgulleatailonsns wEhEFEh®Ptghbhe®mnt ha’h3 4F ICLPF.1Ro. a n s
§682.203(a), f or 1 n sFtFaEnlcBen‘tneco ndt emtpd acte sont hatth eamw
delegate the per for higaonvceer noifn gi “t fee dieurnaelt vIbpaows n g nd g e
but emphaoingoewhatot relieve the . . 7alllender
applicable statii4deC€. BEnR.imgpmE&nciIbHshmtaetrvorer
must take wheRhFEd®mincciinmmgd pagdi ngi ntguibroirerso,we r
establishing the terms of’srepapmmémentanddr épent s
inforMwWtiimad.ar 1y, 34esC.aFbIRi.s h§e s6 8a2d Milba sd rati ve re
financial “®se¢apdhsilpbhiyydedér ¥FEdnPuslto abhhst i s { y.
addil4 o@., F. R. i§mp6o8s2e.s4 labu(dei)t i n g roefq uF FrEcLfPe nltosa nosn s «

Should a ser wifcarhevifeldetrea la mrywtq,uiSruebnpeanrtts (G hoaft Paaprp
e st abal ivsahrepseasdyu roefs f or addr es s i nagd mihnoisset rvaitoil vaet i o 1

56 |In addition tothe regulations discussed in this section, ED also periodically issuesigesder servicers outside the
administrative rulemaking process. For instance, in 2016,
Federal Student Loan Servicing” that, among ottaler things,
student loans to follonSeeMemorandum from Ted Mitchell to James Runcie re: Policy Direction on Federal Student

Loan Servicing 2 (July 20, 2016) (outlining “a list of dir
tofollow,inch di ng specific baseline st andarridssk’whbeoBeaataowevrisd’i)ng cus't
Addendum to July 20, 2016 Memorandum on Policy Direction on Federal Student Loan Servicing (Oct. 17, 2016). ED
laterwithdrew this memorandum in 2017, howee. SeeMemorandum from Betsy DeVos to James W. Runcie re:

Student Loan Servicer Recompete (April 11, 2017) (withdraw
impediment, ambiguity or inconsistency in the approach needed to accomplish th[e]mritisals i on” of “acquiri n,;
federal student loan servicing capabilities and “provid[i
acoste f ficient and effective manner”) .

57See34 C.F.R. 88 682.16682.712 Seealso Comments of BankruptScholars on Evaluating Hardship Claims in
Bankruptcy 21J. CoNSUMER& CoMm. L. 114, 120 (2018) (observing that FFELP regulatitas not explicitly apply
to” servicers of FDLP loansnd that‘ a other regulation is directed specifically at [FDLP] semsgte) .

5834 C.F.R. § 682.203(a).
59 See generallid. § 682.208(aj).

60 Sedd. § 68 2. 4 I-pactyaservicér is Aongiderédradministratively responsible-if1) Provides the

services and administrative resources necessary to fulfill its conftact lender or guaranty agency, and conducts all
of its contractual obligations that apply to the [FFELP] in accordance with [FFELP] regulations; (2) Has business
systems including combined automated and manual systems, that are capable of meetjngeheergs of [the

portion of Title IV of the HEA that governs the FFELP] and with the [FFELP] regulations; and (3) Has adequate
personnel who are knowledgeable about th&@ [ELP ] . 7 ) .

6lSeed. § 682.416(b) (“The Secretary a4 ant@¥¢}todetermineghato vi si ons o
athirdparty servicer 1is finan ddi $668.1%(b)@) d)s(@)rOn(inpodirigwvariousn der t his pa
requirements, includinditat t he servicer be “current in its debt payment
obl i gaid & 682.418(d) (specifying additional circumstances in which a-ghartly servicer will nobe deemed

financially responsible).

62See id§682.416(c)(1J aut hori zing t he S-pactyserticertoydeterminethaté meetsthe a t hi r d
administrative capability aicth868X4il6{c)4) empovering the Seeratasyiob i 1 i ty st a
“initiate an admi n itadewieetthavdees potnoeetthesd stamdards).a g a i n s

63Seed. § 682.416(e) (1) (providing, sparthgewiceshallarrangeforean i fi ed e xce
independent audit of its adnidn8i682t46(a)®R)i(specifyiogfivhen and hoWELP 1 o an
conduct the audit).

i)
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procetadi hgmittesumipmened’sredcgrbility to enter 1 n-
contf¥acts.

[tunsclwhaetJaad, tiof whastt k& FEhBan seegukatmigons appl
to serFWFDEIBora®¥Bso.dt i ona ) )b(@8FMA provides that, with ¢
exceptions hBEBDILP hlaoweansg he same t'es mFFEEBnHoanons.
At least oherebdboare¢ Bastildded mbPloddemser al
congressional preferenke ghbgr FdDE Ps amd “FEELP & ba
The few judicial opinions icnotnecrl pursel tvienl gy Seecstoilovre , |
whet herr eFgFuEllmRt i eorhrhiipmagt t y s er vi‘tcerms ,uadn diyt iacn s ,
bené&dfi t EFELP [ oans thakDIwB us affFamippechrgsomguel 1 ¢y t o
considhke iFhFgErLP r egmpitloy iFdDILsP | o alns-a mrmuvcecsa ndteg xt th e
have reached di®*Nerrgemt tchen cplowstiicomss. of the servi

64Seeid § 682.700(a) (“This subpart governs the limitation, s
eligibility . . . of a thirdparty servicer to enter into a contract with an eligibleler to administer any aspect of the

lender’s FFEL programs. The r e gpaiysdrvicerthatviolates anyhsiatuitory ubpart ap
provision governing the [FFELP] or any regulations, special arrangements, agreements, mmgwtaered into

under the authority of statutes applicable to Title IV of

For instance, Section 682.703 establishes an informal compliance procedure that the Secretseywheayshe

obtains information that asvicer may be violating federal requiremei@seid. § 682.703(a) (“The Secre
the informal compliance procedure in paragraph (b) of this section if the Secretary receives a complaint or other

reliable information indicating that a . . . thipérty servicer may be in violation of applicable laws, regulations, special

arrangements, agreements, or limitations entered into under the authority of statutes applicable to Title IV of the

HEA.id):;§ 682.703(b) (“Under urelhe Secratdrypgives theé . . cserviceria ieasanabde pr oc e d
opportunity te—(1) Respond to the complaint or information; and (2) Show that the violation has been corrected or

submit an acceptable plan for correcting the violation and preventing its recutrgnce.

Additionally, Section 682.705 and Section 682.706 empower the Secretary to suspend,témitirtea s er vi cer > s
eligibility to enter into servicing contracts with eligible lendSse id 88 682.705(a), 682.706¢ee alsad. § 682.701

(de f iTreirnmg n“ation” as “pagthy semovadr of al t ibidlity to contr
indefinite period of tim& “ Suspension” as “palhy semovadtr 0f aligibilthyr
lender . . . for a spi#fic period of time or until the . . . servicer fulfills certain requireménts and “Li mi tation” as

5

continuationofa...thiigarty servicer’s eligibility subject to compliart
agreement with the Secretary. or imposed as a result of a limitation or termination proceé&ging

In addition, Section 682.709 authoriZé#ke Secretary, or a designated [ED] offi¢iag “require a . . . thirgbarty

servicer to take reasonable corrective action to remetblation of applicable laws, regulations, special arrangements,
agreements, or limitations entered into under the authority of statutes applicable to Title IV of thiddHEA.
§682.709(a).

65ED has made certain ndfFELP regulations applicable to federal student loan servicers, ho@eeere.g.Contract

Between ED and Great Lakes Educational Loan Services, AttachrrigratAt (2009),
https://studentaid.ed.gov/sa/about/de¢ater/businesmfo/contracts/loasservicing( “ The Ser vicer shall ¢ om
... the following standard items related to records management: . .. 36 CFR Pani iP22Rart 1228 . 7 ) .

66 See20 U.S.C. § 1087e(a)(1).

7SeeChae v. SLM Corp., 593 F.3d 936, 945 (9th Cir. 2010) (“C
uniformity of FFELP regulations . . . In the rules governing the [FDLP], Congress createdyaopaiierprogram

uni formity by requiring that ‘loans made to borrowers [und
benefits, and be available in the same amounts, as loans m
§1087e(a)(1)Congress’s instructions t o -ldarEsfutesccarry thisummistakable mp 1 ¢ me n 't

command: Establish a set of rules that will apply across t
68 SeeStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 3%&mD.C. 2018) (implying in a

footnote that the FFELP regulations qualify as “ter ms, con
appearing to adopt the opposite position thaetswithe FFELP “r

FDLP servicers”).

69 Comparewon v. Nelnet Servicing, LLC, No. 180381 ACKRLP, 2019 WL 1548572, at *3 n.7
2019) (concluding that FFELP regulatipartaining tdoan rehabilitation agreements did not apply to FDLP loan),
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posted on its website specify whether servicers
regul It i osns,polbswehetr MDD thealykesma nd ort se xFpDeLcPt
servicers tomeompha | FBFekrlivPi ¢ a m @ Mo d s os voenre,
servicers bhaggdammgUHitadigtaltsy on briefs that at 1eas:
regulations appty to FDLP servicers.

General Regulatory Duties That ED Has Delega

a d driet g uvlntahitthdor nasotnlclygorasm s er vicing, ED has also p
uleasttioomisa s hong respdhes Skiclhiettiagsy tmmat ful fill,
resatry harn del™8gatCed.tRo HewvwWiSce2sl.(e) (3), foi

r e tnaortyi ftfoy] t he botrhreoqgeirt omgmwd altihimego mef
ertificationelindobmatti onpdama emma me piary memt (]
fwhich tHeshekPpbor thas deamaeagafedation responsib:
rvicers witHh which it contracts.

o — o o o o 3
o O O 0Q

Servicer Contracts with the Federal G

Pur siutamt hority to emtrr4kl st aosn ts rovai cthed dt ed nptl ictoi e s

to service f efiTehreasle scgoondternand ehsmani yphsssseer fv’i c e r s
operations, including financial reporting, trans
and s &Thuer isteyr.vi ca hgortoaitm acd¢ setrhdald maghd mivoike

with Weber v. Great Lakes Educ. Loan Servs., Inc., Nec\vt@029twmc, 2013 WL 3943507, at *2 n.2, *3 (W.D.
Wis. July 30, 2013) (crediting defendant’s position that F
loans).

0 See, e.g.Contract Between[E and Great Lakes Educational Loan Services (2009); Contract Between ED and

Nelnet Servicing (2009); Contract Between ED and Pennsylvania Higher Education Assistance Agency (2009); and

Contract Between ED and SLM Corp. (200¢tfps://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/

loan-servicing See generally infrdServicer Contracts with the Federal Government

1 See Commentsupranote57, at 120 (stating that FDLPedtharpracticessr s have “t1
after those required in the C.F.R. regulations governing?”
”SeeMe morandum of Points of Authorities in Support of Plaint
the Alternative, for Summary Judgment and Rlainf f ’-Motidh fob Summary Judgment at 3®tudent Loan

Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26 (D.D.C. 2018) (No.-&vi@640 (PLF)), ECF No. 21

(listing certain FFELP regulations o h\Webe2013WL8943507ws and reg
at *2 n. 2, *3 (cr e d i—talbeitig a dase involvisgdoanvcollection ratker than lpan sesvieing

that a particular FFELP regulation applied equally to FDLP loans).

73 See, e.g.Contract Between ED and Graatkes Educational Loan Services, Attachmerg,/At 4 (2009)
https://studentaid.ed.gov/sa/about/eegater/businesmfo/contracts/loarservicing(“Theservicer shall meet all

legislative and regulatory requirements .”).. .

7434 C.F.R. § 685.221(e)(33ee also id§ 685.221(e)(1) (establishing the income recertification requirements).

> See infra‘Forbearance Steering‘income Recertificatiof

76 See, e.gPennsylvania v. Navient Corp., 354 F. Supp. 3d 529, BBB.(Pa. 2018) (describing servi¢gfrnotices to
borrowers regarding the IDR plahs

77 See supr&StatutoryProvisions’
78 See, e.gOIG RePORT, supranote?, at 56 & n.7 (listing and describing the entities with which ED has contracted to

service federal student loans). Portions of these contracts are pabtdbble at
https://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/loafservicing

79 See generally, e.gContract Between ED and GreatKes Educational Loan Services (2009); Contract Between ED
and Nelnet Servicing (2009); Contract Between ED and Pennsylvania Higher Education Assistance Agency (2009);
and Contract Between ED and SLM Corp. (200&ps://studentaid.ed.gov/sa/about/degater/business
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against swirovhipcpebrisc atbhlaet fedarcd hd)daguidee magt ¢ he
noncompl i &not rseetruvrinc earny fees that [i1tl]li ndded to
of 2eallocating new loan volume to other service
noncompli&®ntcugsarewnmitcdman volume to another ser vi
comes baathkplii’'dm¢er ested ,puhecovees dWhstkeseED
contractual provisions with efifé¢c taineda tdyeftpearg i1 8 h ¢y
servicer ¥misconduct

Role of the Consumer Financial Protect

In addEDsi omwnt wmversight oifpsi,t st seer@adrmsimme r eHiarta mc
Protection Bureau (CFPBhti poeneshemastietlboranti ager
federal studd®Pmtr shoha -Pwmddkc®Wakl Street Reform an
Protec®ilbam BEPB may exercise super Vliasrogreyr aut hor i
parti’ciinpamtnss umer financial product or ®ervice m
In 2013, the CFPB exercised this dewmtthdowiatmy t o de
servici #Bumautkhest .t wl e, the CFPB has supervisory
servicers setmiilcliingn®hrecoptuhtapno s es of CFPB superyv
assessing compliance withaaoadndemectfngandcskk poc
and consumer PBwasmtawndtemarkke¢e sCFPB may conduct e
request informatio¥I fradndiistusip @esmuvpiesrevdi seonrtyi taiuetsh.o r i
may bring enfomosemettu damtt®Idimwsd manguaair wi & dhrles ., for i
CFPBued tohe bdrgest federal studefAs ltechfen dsadrevi ce
of his report, the ca®e currently remains pendin:;
Notably, questiontshrekbuatbenwhep thgaftfthRBganrd yED.

201L,0st he two agencies entered i ntlpr deimbirmg dfao ro f
interskewmdyg nfopemétbaianmgnigooddmpl aithntnsgsabout st u

info/contracts/loarservicing

80 OIG REPORT, supranote?, at 15.See also, e.gContract Between ED and Great Lakes Educational Loan Services,

Addendum 2, at 12 (2009itps://studentaid.ed.gov/saali/datacenter/businesmfo/contracts/loasservicing

(“Borrowers whose loans are not being serviced in complian
servicing federally held debt due to the fault of the servicer (i.e., correct interegatiaits, correct balances, interest

determination and calculations, notices sent properly, proper due diligence, etc.), will not be billable to the Government

from the initial point of norcompliance. Any funds that have been invoiced for these borramdrpaid shall be

returned to the Government via a credit on the next invoic

81 CompareOIG REPORT, supranote?, at 2 (claiming that “FSA management rarel
accountability provisions to hold s e withidcaedbds7 a(ckSoA’nst abl e f o
responsehat it is activelyusingt hes e contractual provisions “to ensure accou

82pyb. L. No. 114203, 124 Stat. 1376 (2010).

8312 U.S.C885514(a)(1)(B), (a)(2).

8412 C.F.R. § 1090.106.

851d.

812 U.S.C. § 5514{1).

871d. § 5514().

88 See, e.gid. § 5564.

89 SeeCFPB v. Navient Corp., 3:1€V-101, 2017 WL 3380530, at *1 (M.D. Pa. Aug. 4, 2017).
9 SeeDocket, CFPB v. Navient Corp., No. 3:CV-101 (M.D. Pa.).
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l oan s%amd idcdorrsd ismapteirvg sory and oversight activit
loaddHowever, ED ter mina%®Anlo ntgheistes MOeUass ooms 2f0olr7 .t er
MOUs ,aEdDert ed t h futn itlhaet eGFaPIBl yhaedx pandfppdd]thes ove
Departsmenntracted f’dderdaelr olgdsa nicdsti€immifeldEedv ¢ r s i g h't

responsibility f3fhéedEPBIfutuldentré¢prasented t o
2019 “stthuadtent l oan servicers have declined to pro
for supervisory 7eFxDami matdi FFsE LrPe mtaend tsda nce 2017
All egations of Servicer Misco

As descr idmell abieth otevh @atf or e ment i oned federal requir
mechani s ms have not deterred f e dmirsaclo¥sdtuucdte n't 1 oa

Forbearance Steering

me , fohavastaonueed fedewrebrstofilenteboangsborrc
rbe whepmceret i ¢ci plaDifilnagn iwno ualnd be more Beneficial f
rbearwaftar bo rwhoewnecro usnhteeretf mn almea i dtdch b tpa i n

mporary rtelietfo frreopop yhias foSde@ngdald dsommdentalll @avs . t
rrower to either

c T h
© ®o O © O

T temporarily ceaspaymekntnsg; student 1 oan

T temporarily make smaller student | oan paymen:

91 SeeMemorandum of Understanding Between the Bureau of Consumer Financial Protection and the U.S. Department

of Education Concerning the Sharing of Information (Oct. 19, 20iths://www.governmentattic.org/18docs/CFPB
MOUsMOAsCorres_2013.pdf “Bot h t he [ CFPB] and ED may receive comments
(complaints) from student loan borrowers. The items below describe how the [CFPB] and ED will teotmpleep

borrowers resolve their requests for assistance . . . . For all complaints received by the [CFPB] related to the . . .
servicing of [Title IV loans], the [ CFPB] shall direct the

92 SeeMemorandum of Understanding Concerning Supervisory and Oversight Cooperation and Related Information
Sharing Between the U.S. Department of Education and the Consumer Financial Protection Bureau (Jan. 9, 2014).

93 Seel etter from Acting Assistant Secretafathleen Smith and Chief Operating Officer Dr. A. Wayne Johnson to
Director Richard Cordray (Aug. 31, 2017),
https://buckleyfirm.com/sites/default/files/Buckley%20Sandler%20InfoBytes%20
%20Department%200f%20Education%20Letter%20t0%20CFPB%20Terminating%20M0OUs%202017.08.31.pdf

% See id

9 Seeletter from Director Kathleen L. ianinger to Sen. Elizabeth Warren (Apr. 23, 2019),
http://www.warren.senate.gov/imo/media/doc/2019.04.23%20KK%20t0%20Warren_student¥%@Doatustry. pdf

% See, e.gOIGREPORT, supranote7, at 4 (alleging instances of servicer “non
to forbearances, deferments,incedne i ven repayment, interest rates, due dilig

97 See, e.gNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 642 (7th Cir. 2019); Pennsylvania v. Navient
Corp., 354 F. Supp. 3d 529, 538 (M.D. Pa2018).

98 See34 C.F.R. § 685.205 (governing the forbearance of FDLP lomh9);682.211 (gverning the forbearance of

FFELP loans)See als®IG RePORT, supranote?, at 44 (“[FlJorbearance originally was
used as a tool toelp borrowers cover temporary periods of financial hardship during which they are unable to make

timely payments. For example, if borrowers are laid off from work, suffer an injury, or have their life disrupted by a

natural disaster or family crisis, theyay fail to make payments for a number of months without needing to

permanently change their repayment plan. Forbearance can be used as a tool to bring these borrowers current without
theneedforalumpum payment to cover tSdegenenalysmolesupranbteldat2930n quency. 7 ) .
(discussing student loan forbearanceétail).

s
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f ext endd atdblgi nvehi ch the borroWer must make paym

Int e,;r elsdweywpeic@adtliynues to accrue on thwhiohn dur i

is then <d<hpadakbidze¢e d t h'®—whoeann tphrei nfcoirpbaclar ance per
c onc Tdheuss., for bor rlooMeg smefxiprean einanlt ehgaersdts haicpc,r utal
and damittiasoln may rleeamaddevra nftdathghe@autsa u ¢nplalxRil odfin ,

the 1 atter boofr rwhwearkse arld bwsed mont hly payments ba
and offers t hebmtianllgea m rviecapdpdeatk ionfgph y mew e s a
specifieyedsiod of

Some ahbegeaeruicers haeoercoybagedwarts ktlagnt o
forbernather thahDRaptaospahaet would be more adva
borr®wecordings etroviccreirtsi chsa,ve a financial incent:i
forbear ancie oblelcianugs ea b o rrreogmeirr eisn tahne IsDeRr wilcaenr t o
resotheasering the borr®Reepr e soswmbradf rfoom btelaer asnecrev i
induys thoydeeweyr ,t hat sewmvbecaran®®egadgessenff that ser
in fact earn less money hen borrowers enter for

9934 C.F.R. 88 682.211, 685.205.
100E g, Nelson 928 F.3d at 644.

I34CF. R. § 685.205(a) (“Except as provided in paragraph (b)
they are ¢ apisupsahoie at@9 ] D] $moheg, periods of forbearance borr
interest that accrues on their loans. Any interest that accrues during forbearance is capitalized at the end of the
forbearan3¢ 6p d Suptdaoi® Iy testimony of Byron Gordon, Assistant Inspector General for Audit,
ED OI G) (stating that 1f borrowers “are improperly moved i
larger loand ¢ b But 9ee34 C.F.R. § 685.205(a), (b)(9) (carving out a limited circumstance in which interest that

accrues during a forbearance peii®dot capitalizell

1025ee, e.g6 / 1 1/ 1 Suprahotedg(testimony of Nicholas Smyth, Senior Deputy Attorney General, Pennsylvania

Of fice of Attorney General) (“[IDR] plans are generally a
in forbearance facesighii c ant cost including accumulation of wunpaid int
balance at the end of the forbearance, missing out on low or zero dollar payments that could count towards loan
forgiveness and the bodrraonwactri’csa Imoyn tihnlcyr epaasyemeanftt ecra nt he for be

Pennsylvania v. Navient Corp., 354 F. Supp. 3d 529, 537 (M
for borrowers facing temporary f inpaidinterestand the@addition bfthat, due t o
unpaid interest to the principal balance’” . . . I DR plans

1035ee20 U.S.C. § 1098e(b); 34 C.F.R. 88 682.208(k), (m), 682.215, 685.209, 685e22denerallCRS Report
R43571,Federal Student Loan Forgiveness and Loan Repayment Progcaorslinated by Alexandra Hegiit 4350
(describing the various IDR options offered by the federal government).

104See, e.gPennsylvaim, 354 F. Supp. 3d at 537 (describing allegations
facinglongt e rm financial hardship into forbearand®ddl/l®at her t han
H r psgpranotel3 (testimony of Joanna Darcus, Racial Justice Fellow, National Consumer Law Center,

Massachusetts Legal Assistance Corporation)rofetsintoti fying th

forbearances and deferments” that “are profitable for serv
55eeNelson 928 F.3d at 644 (“Nelson assert<xonbamiegfobhhidng bor
requires ‘lengthy and detailed conversatRPeonsyWania3b4d t h t he bor

113

F. Supp. 3d at 537 (alleging thatwdr c e r * s motivation in steering borrowers to
options is rooted in a desire to cut down on lengthy custserice interactions and processing of forms, which are

more likely when enrolling a borrowerinan IDRplanv s us a f 61 & & 4 i SipranetedP(testimony

of Joe Sanders, Student Loan Ombudsman and Supervising Attorney, Consumer Fraud Bureau, lllineys Attorn

General’s Office) (alleging that at least one servicer “us
shorter call times” and thereby encouraged its employees t

s e e 6/ 1 ]lsupiadotetBitastgmony of Scott Buchanan, Executive Director, Student Loan Servicing
Alliance) (“I’m unaware of any servicer wh) .provides compe

07Seeid( t estimony of Scott Buchanan, Executive Director, Stud
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Income Recertification

Some have also accusedcd sariviicears iaff offamaltiimg tt® |
borr awerast lienncgome repeonbtefscatbonrowemamnsincempl
I DR Bleaxmus e, as notedmebbokby papmentddbevspandeonan |
t he bodsr rionwbecorme pwers enrolled in IDR plans must r
size eRAhbygenodvees whot chmplynmwuah recertificat.i
may experience an increase in both h¥s month
Crithewne cdissoermeer vi cer s“adfviffaei biomg otwer s of the
and

of failing to submit timely, c¢ompl eltDeR
Ml

€D @Oy

1
n
0

"1(DL<

g
c T

oan Forgiveness Eligibility

e boalrmlwlear gfee dtehraatl st udmng¢ i h 6 @ nanbsoduhte b € mr s
gibility fumrdelro af deurtrajgdd olteanwe ® s v ahrei oPuusb lciocn di t i o
vice Loan For giavfefnoersdss (lPoSalhbo)f opprgoe gvrednfivh ¢ ma k e
rondfhlm loan payments whi I%¥Crimtp,il ohlydeddeyvienr a p u |l
loans issued under th¥SEMEPbguabwfysf ot at me
y relied tobhehrei’'sepreisamsantt itchmesy qualified fo
er the PSIkF plreotgdrma tnwe rloemyliyn f b e ¢t a i ssetluidheenbtt e
1

L
S
e
S
Yy
0
t
u
1 n sn owneDrLeP oans, sut*h as FFELP loans

cB BB OO —O0
S =
<

for any borrower that is in a forbearance status . . . [W]e are paid on a monthly basis $1.05 to service a borrower who is
in...orbearance. We are paid $2.85 for a borrower who is in

108 See, e.gPennsylvania354 F. Supp. 3d at 537.
10935ee, e.gOlsen v. Nelnet, Inc., No. 4:18V-3081, 2019 WL 2189486, at *2 (D. Neb. May 21, 2019) (listing as

113 s

consequUuanddsmgoffto timely renew” the borrower’”s IDR plan by
borrower’s monthly payment to the amount that would be due
“capitalization of thesadding fhexcurentinterestduesandowingwohthe cripaidiloany o

bal ance?”

110See, e.gPennsylvania354 F. Supp. 3d at 538.

111 SeeDaniel v. Navient Solutions, LLC, 328 F. Supp. 3d 1319,1821 ( M. D. Fla. 2018) (“Plaintif
relied on incorrect information and recommendations given to them by Defendant regarding their eligibility for student

loan forgivenessundertteS LF, resulting in their mistaken beSJee ef that t]
alsoCRS Report R45389he Public Service Loan Forgiveness Program: Selected |dsyédexandra Hegjiat22-

24,2728 [hereinafter HegjiPSLH (des cr i bing “” oammd notchaetri o‘na d mismiesst rati ve ¢
challenges” facing servicers of f cBitsadaniel w NaviehteSolutions,o ans i n ¢
LLC, No. 8:17cv-2503T-24JSS, slip op. at 320 (M.D. Fla. Aug. 28, 2019) (concluding that evidence in record

revealed that student loan servicer “acted properly with r
accurate informationtothe .. . Plaifitif about the PSLF program and their respect
11220 U.S.C. § 1087e(m); 34 C.F.R. §685.236e alshm. Bar Ass’n v U.S. Dep’t of Educ.
12 (D.D.C. 2019) (describing the statutory and regulatory framework mgjogethe PSLF)See generallfegji, PSLF

supranotelll

B¥gee2 0 U.S.C. § 1087e(m)(1l) (“The Secretary shall cancel th
eligible Federal Direct Loan . ) (emphasis added); Hyland v. Navient (
2918238at*l(SDNYJulySZOlQ)“On]y Direct Loans qualify for PSLF

Loans [under the FFELP] must consolidate them into Direct Loans [under the FDLP] in order to qualify for PSLF. If a

borrower consolidates Guaranteed Loans into Direct Loans, payprenisusly made on the Guaranteed Loans will

not count toward the required 120 qualifying payments. ”).
4seeHyland 2019 WL 2918238, at *3 (allegation that servicer 1i:1
even though she was makingpayments [ FFELP] 1 oans rather than [FDLP loans],
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St altaews Regtiéntiomgrs of Federa

Loans

igni ftikkE At Hges mnot pravprdievadtiea ixgihglttstilomdi tlhE A i o n
oes not authordzeedbobryowersusvserovivielr sl otfi detdieo a |
oaMlsnstead, only the Se¥PSenaschsodmmdeevalFoped the
heir ewpolWwawistnig ies other t h-asnucthh ea sf esdteartael ogfofviec
ndividualt obprhireqgwmetrison a g aThnesste sseffravlidt @ oasw.s

road categories: (1) statutes that specificall.y
ommon |l aw causes of acta obnr otahda tr taainpgpele yo ,fma rmec 1 giedn ¢
e

irecve r s of federal student l oans.

State Lawsg Gotveedrennitn L oSapne cSiefrivciaclelrys

Firsder ahawtateconstaldyteegd stlhmafgic e n if mpgsaldedgyal requir e men
of ederal seuddtmeybodnwhat fefBReadudawthe qupaecisf i
each statuwtateatthpe Sftoalml bosweicntgi ons of this report
significant similarities and dlid¥% rences bet weer

Somet scte vitcangtfoes pmehtialmicte , st udent 1 oan s

er v
t he ’ss thacduemcd reisma it thtieayiamsteairwd ct¢agse 1iss®AaAd by

cr
(&

<
h
R

1 ¢
t h

payments she made on these loans did not count toward her
Ross v. Great Lakes Higher Educ. Corp., No. LVF253MW/GRJ, 2018 WL5621872, at *1 (N.D. Fla. 2018)
(allegation that after servicer “repeatedly and explicitly

PSLF,” the servicer then informed her thaausethemajoWty s in fact
of her loans were not Direct Loans”) (intermnal citations o
15GSee,e.g. Student Loan Servicing All. v. Dist. of Columbia, 35
does not provide a private right of action for borrowers . . D I

16See,e.g. L’ ggrke v. Benkula, 966 F.2d 1346, 1348 (10th Cir. 1
regulations promul gated thereunder, does mnot create a priv

language, structurer legislative historfrom which a congressional intent to provide such a remedpeamplied. . .
Title 1 V’demopstratthat Gohgoesssested exclusive enforcement authority in the Secretaiy . . . .

117 Some state servicing statutes esiplly apply to servicers of federal student loa®seCoLo. REv. STAT. § 5-20-

103(6) (defining “student education loan” to include, amon
under Title IV o .Comp&TaT.992HEAd ¢fi;nilng® “ st udntenalia 1 §an¥y to incl uc
federal e dWMo.£obkANn, Edue § 26801(e)(1) (effective October 1, 2019) (similarly defining

relevant statutory terms to include federal student loans). Other state statutes appigrblean servicers generally,

without expresslydifferentiating between servicers of federal loans and servicers of private $egn®.g CONN.

GEN.STAT.8§36a8 4 6 (defining “student loan serviceofallysmudent“any perso

113

education loan,” which the statute in turn defines as any
schoolr el ated expenses,” without diff OHCLape 33-101 (definnget ween fede:
“sdeunt loan servicer” and “studentRL&GENILawsE19832(5),@an” in a sir

(similar).

118See, e.gWASH.REV.CODE§ 3 1. 04 . 415 (purporting to list requirements vV
servicer diysit] ncamdplit® on to complying with any applicable f

119 For a fifty state survey of student loan servicing regulationgisesiAw & CULBERTSONLLP, STUDENT LOAN
SERVICING REGULATIONS: 50 STATE GUIDE ON LAWS AND REGULATIONS (3d ed. 2019),
https://www.hinshawlaw.com/newsroenewsthird-edition-50-stateguide studentloan-regulations.html

1205ee, e.gCAL.FIN.CoDE§ 28102 (a) (stating that, with certain exceptio

of servicing a student 1l oan 1in tGCoNNsGENsSrar.8386a847(a)(l)out first ob
(similar); D.C.CobE 8§ 31-:106.02(a) (simé#r); 110ILL. ComP. STAT. 992/155(a) (similar);N.Y. BANKING LAaw § 711
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servicer that operates in one of thesé?r states wi
Thesstecatadtse@pi cally provide t hats tlhiecacsndsact ke malyy r e v
preclude thseesweiroviwtg hli dawdhet hteaser vicer engages
acdff mist?Foduetktahnep [Dei s t r i’sste rofi lCeocheunasbitinhge e s

that the Commissioner of the District of Col umbi
Bankmang reavoeskendent loathfsemnfiterngoticenaad a he
Commi ssioner find§ dnjbcas trhe¢éeldi canompehasncy or urt

act as 7o ft[lciJcemmietet ed any fraudulent acts, engage
made any misreprestmdmsg’@dNoit am.mg f h et whsiienecensssi n g

statutes cont ai ni nptreonvdiesdi pptmds ¢ ntithtiaid d aatipaptecamr f er ence w
governmentviamed st lwei tshe r+Whbirc e xiatmpd'en s Newti Yonk st at
which becomas Oecf Odomiildg phZa®tl 9ednet itt i es hired by ETU
federal student beadsewmeldbl seenwmedi ¢t¢hbky 1 oans,
need ta dubmnse application and ot h¥r wise meet
Howe tde, New Yo rskt isltla truetgeu iwriel Ifederal student 1 oa
many of $hethent nt€Sqeuvierreamle nottsher st ¥faesd, includin

Maifhave likewimthawhdotwéeédg for aufteodmeartailc sltiucdeennstr
loance¥s vi

(effective October 9, 2019) (similar). At least one state servicing statute does not licgrosiagrequirements on
student loan serviceper se but requires servicers tegisterwith the stateSeeR.l. GEN. Laws § 1933-4.

121See, e.gCAL. FIN. CoDE § 28170(a) (empowering the California Department of Business Oversight to assess an
administrative penalty mnot to exceed $2.,nddtudlentdognsi nst any pe
without a license?”).

1225ee, e.gid. § 28166 (specifying various circumstances in which the California Commissioner of Business

Oversight “may issue an order suspen dCONGENOSIAT.8836a0o ki ng a 11 ¢
850,36a8 52 (providing that the Connecticut Banking Commissionc

i) s

license i1issued under Connecticut’s student loan servicing
committed specifieduntaf ul acts, such as “omit[ting] any material info
student education loan” or “[k]nowingly misapply[ing] or r

outstanding balance of a student educaton In ” ) ;L. Camb. 8TAT. 992/2030 (specifying conduct for which the

I1linois Secretary of Financial and Professional Regulatio
I1linois’s stetadutemt Il oan servicing

123D.C.CopE § 31-106.02(h(1).

1245eeN.Y.BANKINGLAW S 711 (3) (effective October 9, 2019) (“Any pers
by one or more borrowers residing in this state shall be automatically deemed by operation of law to have been issued a
licensetoser¢die federal stSedalsad Bodda®(9). (effd8rtive October 9, 20
student 1 o interaliat ol daarcsd videsued pursuvuant to the FDLP as well é
government of the Unitefit a tRuks€e)id § 711 (3) (“The license automatically i
only authorize the servicing of federal student loans. A person that services both federal student loanfedachhon

student loans shall be required tolbé ¢c e ns ed . . . A

25d. § 711(4) (effective October 9, 2019) (pr
comply with specified provisions of the stat

126 SeeCoLo. REv. STAT. § 5-20-106(1).
127 SeaVIE. STAT. tit. 14, 88 107(9), 108(2) (effective January 1, 2020).

128Cf. WASH.REV.CobE§ 3 1. 04 . 420 (exempting “[t]he United States or a
State of Was hi nsgitnogn 'rse qsueirrveinveenrt I“itcoent he extent [the federal
education loans that it originated?”).

oviding that ¢
ute “and any r
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Somset st atdetsdgnatadent 1 o%moombuwdt pevesrviiicgehrts o f
oper g¥rieomiseawt taenmpets otl v e "bomploawiemrtss about student
serviflands ot hemwids e Hacaiowmitdthse 1 oan s ePSamd ng proc
of these statutes contemplate that 1f the ombuds
unl awful ¢ onduacste,r vhiec emra yt or etfheer rtehs ponsi ble state
proceedivegsiamdi npr o¥ecution.

In responsethatabkbemgafedersal student loan servic
forbeananeed of ¥somPRspandégwampod 1 aws requiring
to evaluats thegbbplilatwgr bef oFr PRpl acing®™the borr
Relatedly, at least“fTowmen s mptil e mpme hinlgi anys € omp e &«

129See, e.gCONN. GEN.STAT. 836a2 5 (a) ( “The Banking Commissioner shall
Ombudsman withinthe Depaime nt of Banking to provide timely assistance
ILL.CoMP. STAT.992/165 (a) ( “The position of Student Loan Ombudsman 1is
General to provide timely assistance to student loeb o r r oVie.STAT tit. 14) § 104 (effective January 1, 2020)
(requiring the Maine Superintendent of Consumer Credit Pro
ombudsman . . . to provide timely assistance to student loan bosréW#o, Cope ANN., FIN. INST. § 22104.1(b)(1)

(“The [Maryland Commissioner of Financial Regulation] s hal
Ombuds man. ”) .

Washington law creates a similar office with similar responsibilities, butlabkle de s i gnated official as
loan advocate” rather t BeeWasHaREV:GopES A8B.77t0071 o an ombuds man. ”

130See, e.gD.C.CoDE § 31-106.01(c)(stating that the Student Loan Ombudsrshall among other things, (1)

“ [ m] o n actiomsthatstudent loan servicers take to ensure that student loan borrowers are informed of their rights

and responsibilities under the terms of the student loan b
and timelymannérand (2 [ c ] onduct an examination of the activities of
every3years ”) .

1B1See, e.gCONN.GEN.STAT.8§836a2 5 (b) ( “The Student Loan Ombudsman . . . sh
to resolve any complaints fromt udent 1 o a n D[bGGopEE 38dG6.01(c) (similar)ME. STAT) tit. 14,

§ 104 (effective January 1, 2020) (simila¥)p. CODE ANN., FIN. INST. 8 2-104.1(c) (similar).

Some states confer these responsibilities on state officials otheartlanbudspersoseeR.l. GEN. LAws § 19-33-

3(a) (stating that the Rhode Island Office of the Attorney
Island Department of Business Regulation, the General Treasurer of Rhode Island, and thsl&ttb@emmissioner

of Postsecondary Educationust( a mong ot her things) “[r]eceive, review, and
student loan borrowers?”).

132 See, e.gCoLo. REV. STAT. § 5-20-104(1)(h) (providing that the Student Loan Ombudsmaist“[e]stablish and

maintain a student 1 oaC.CopeES B8ld@6HI(c) (similarygvip.tCoDaANN.,¢IN. INSTs € ) ;

§2-104.1(e) (requiringhattheSt udent Loan Ombudsman “disseminate informatic
by,” aembag things, “lh]lJ]elping student loan borrowers under
of student eNMmSMation Nldang” )04 (effective Januvary 1, 2020)

shall. . . [a]ssist studerlban borrowers to understand their rights and responsibilities timeléerms oktudent
education loans... .”).

133See, e.gMD. CODEANN.,FIN.INST.82-1 04 . 1 (d) (“The Student Loan Ombuds man ma
abusive, unfair, deceptive, or fraudulent to the Office of the Attorney General for civil enforcement or criminal
prosecution. 7).

134 See supr&Forbearance Steering’

1355ee, €.gCOLO. REV.STAT.8§520-1 09 (1) (i) (providing that, “[e]lxcept as oth
student loan agreements, or a contract between the federalgevernm and a student loan servicer
servicer shall not . . . fail to properly evaluate a student loan borrower for an ihesee or other student loan

repayment program or for eligibility for a public service loan forgiveness programel@éwing the student loan

borrower in forbearance or default, if an inceb@sed repayment or other program is available to the student loan

b or r o We STAT’ti). 14, 8 108(2)(F) (effective January 1, 2020) (simil&); GEN. LAws § 19-33-12(9)

(similar). See alsd10ILL. CompP. STAT.992/53 0 (b) ( “A servicer shall refrain from p
or first repayment option to a student loan borrower struggling with repayment unless the servicer has determined that,
basedonthebarrwe r > s financi al status, a short term forbearance i
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umbsetratoefs have also enact evda rsiotdalbteurt oarsyp epcrtosv iosfi
voper eFoornsi.nemanscteat e statutes purport to re
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mposanuatenedhpdtuppitomgss er vi cer s .

ssborr ow

ty to whomusttchred bpoar y mewnetrs ohao®mmuni cations

There arci faf chrostt orf ennge dsiteastvelf ©rmyel ogdtoeditoe Si nst ance
have authorized borrowers to pursue a private cae
sta3teser vi®¥AnMailmevsstatute that becomes effective
will authorize borrowers twitiecovedagmwppecas at o 1

1361101LL. Comp. STAT. 992/530(i).

137 See suprédlncome Recertification ”
138110ILL. ComP. STAT. 992/5-40.

139 See suprdLoan Forgiveness Eligibility ”
140\WasH. Rev. CopE § 31.04.027(2)(b).

141 See, €.9.1101LL. Comp. STAT. 992/55—992/565 (statutory provisions regulating payment processing, the
imposition of fees, billing statements, mandatory disclosures, and other matters).

142S5eeME. STAT.t i t . 14, § 108(2)(A) (effective Fydromuastudent1 ,
loan borrower . . . a student loan servicer shall respond by: (1) Acknowledging receipt of the written inquiry within
days; and (2) Providing, within 30 days after receiving the inquiry, information relating to the inquiry and, if

appi cable, the action the student loan servicer will
explanation of the student 1 oan sceorrwicdeetalsd; 9.gCaoRNI t i o
CoDE 88 28130(0)(1:X2), 28L32;N.Y. BANKING LAw 8§88 719(8), 721(6) (effective October 9, 201R)t. GEN. LAwS
§19-33-8(f).

143SeeN.Y.BANKINGLAWS § 717 (1), 721(7) (effective October 9,
use in its business such books, accountseratds as will enable the superintendent to determine whether such
servicer . . . is complying with the provisions of
accounts, and recor dSeealsd, e.gCALaFIN. CoDe & 28138 (sirhilarkCONN. GEN.STAR. . 7 )
8 36a849(a) (similar)MEe. STAT. tit. 14, § 107(11) (effective January 1, 2020) (similar).

144SeeN.Y.BANKINGLAWS 717 (2)(a) (effective Oct obe shal@nnuaf 0.1 9)
file a report with the superintendent giving such information as the superintendent maycencéminghe business
and operations during the preceding calendar year of such servicér See.alsdR.l. GEN. Laws § 1933-7(a)

(similar).

1455e€110ILL. CoMP. STAT.992/51 0 (b) ( “A servicer shall provide bor
servicer changes the address to whi c hld §992/560(ootice o we r
requirements governing thetrsfer of servicing)See also, e.gCAL. FIN. CoDE § 28134;ME. STAT. tit. 14,

§108(2)(D) (effective January 1, 202®;l. GEN. LAws 8 19-33-8(i), (k)-(I).

1463ee, e.gR.I.GEN.LAWS 8193314 ( “Any student 1 oan b o mviaation of [centaiy
provisions of Rhode Island’s student loan servicin
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1 aw, some state statutes also incorporate exist:i
thereby provide state law remedeine®A.for alleged
Connecticut statutein faoddciomspslmyntneg, wp rtohv iadels rtehgaut
imposed by Connecticut 1 at omplsyt uwdietnht allola na pspelrivci
laws and regulations r&%adflinvgotlatistomdeodt alhya s ugd
or regulatieoada s heil’"Clohmiced ® aamfidt al dwsis upon which
[ Connecticut Banking Commis fa gamiemrs|]t ma yn d mdkempelnif a
ser VvPcer .

State Laws of General Applicability

n addtikteisoen sttoat ut es tthoactg uslppetcei fsit cuadéebnyt v pl soeame rste r v
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f activateted eghddeamleadc ept haeoeor uvhAfsaxpl dionedns urt
el¥swome borrowers and states have invoked these
a
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m
e
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l a wsaugiatisns tchear hvevagroagsalfbemsed olffAddo tildyonatslt at e

147 SeeME. STAT. tit. 14, § 108(4) (effective January 1, 2020).

1483ee, e.gCoLo. REV. STAT. § 520-114(1); 110LL. ComP. STAT. 992/2630(h)(5), (i)(1}(13); N.Y. BANKING LAW
§723(1) (effective October 9, 201%;I. GEN. LAaws § 19-33-10(b).

149See, e.CAL.FIN.CoDE§ 28172 (a) (authorizing the California Commiss.i
civilaction...inthemame of the people of the State of California” age:¢
student loan servicing laws “for a civil penalty not to ex
vi ol a €oLooREV. SrAT. § 5-20-117 (sinilar); R.1. GEN. LAws § 19-33-13 (similar).

150See, e.gR.I.GEN. LAWS 88 1933-13,1933 14 (allowing both “[t]he attorney gener
borrower” to Vbolatinggpeani fiice¢d omr doirsions of Rhode TIsland’s st

151See, €.gCoOLO.REV. STAT.8520-1 11 ( “A student loan servicer shall comply
regulations relatingte e r vi ¢i ng . . . . ruled that Tedeeal I&8vworginadlydoes Gobd preempt state s

law requirements that are “equivalent to, aprdvidésa 1 1y consis
different remedy to enforce substantive federal standSetBates v. DowAgrosciences LLC, 544 U.S. 431, 447

(2005).See generallCRS Report R4582%,ederal Preemption: A Legal Primgby Jay B. Sykes and Nicole Vanatko

at12.

152 CoNN. GEN. STAT. § 36a853.
153 |d.

1%45ee,e.g. Gen. Motors Corp. v. Abrams, 897 F.2d 34, 41 (2d Cir
field traditionally regulated by the states?”).

155 See infra‘Recent Litigation ”

156 See, e.gNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 642 (7th Cir. 2019) (alleging that servicer
“violated the Illinois Consumer Fraud and Deceptive Busine
plans that weraed vtaon t[atghee asnedr vtioc ebrorsrlower s’ detriment”) ; Hy 1 a
18cv9031(DLC), 2019 WL 2918238, at-#B *11-13 (S.D.N.Y. July 8, 2019) (alleging violations of the Maryland,

Florida, New York, and California consumer protection statoésedorsev i cer s alleged misrepresent
regardinp orrower s’ eligibility for PSLF); Pennsylvania v. Navi
(alleging that awvagetyofinfaic deceptivecandmbusive practicesonnection wit the .. .

Congressional Research Service 18



Federal and State Regulation of Student Loan Servicers: A Legal Overview

coutrgypirceadd gomme nc aluaswe s foofr aaccttisonl i ke fraud, negl
fraudulent misrepresentation, breach of fiduciar
interference, a™Sdo nber ebaocrhr bowk edvminvboakvieed i ¢ @ v 0 & ¢ )

t hese ¢ ommonagaaiwn sdto csterri wmiecse rnsi saclolm®dguecdl vy engaged

Preemption and the Interaction of Fed:é

With both federal and state laws coexisting in t
regul ations, ques t-itohnasq voefs tfieodnesw hael ¢ pparredefnopgt ei roanl 1 a
a given area displaces -olra wevearwmii des state 1aws i

Federal Preemption

Under case law int’sSwppree mancgy’ft €hdea uCsokn sltaiw uctaino npr e e
conflicting stat e®Hiarws ti,n sttwaot ucteonrtryg allsh rwgmsupsaseg.se tt thea t
scope ofpaebmpti vea hef feexptr,e sssuph2dastp tSi. €n c 1l aus e

§109%may be the basis to conclude that Congress
stat é2Sleacwsn.d, even iafs Cado asgfsactpustece mipst mnspidliciendtt e nt ,

preemptionnpalineigpilsefAzacastnaeecdnwimplicitly p
where (1) the scheme of federal regulation is s
t hat biet pec atshimmhme dCongress intended to supplant all
knowtf iaesl d pr#te mp¢ 2 p nt hen Htiiatahtes fleadver a1l 1l aw by eit

T
C

servicing of student loans in violation of . . . the Pennsylvania Unfair Trade Practices and Consumer Protegtion Law

Daniel v. Navient Solutions, LLC, 328 F. Supp. 3d 1319, 13211324 (M.D. Fla. 2018) (alleging violations of the

Florida, lllinois, D.C., and Colorado consumer protection stathteed ora 1 1 e gat i ons t hat servicer “m
misrepresentations to” borrowers regarding their eligibil

113

29

7« Common 1 aw ca‘udbersi wefd afcrtom nj mdieci al decisions, rather t|
Commorlaw, BLACK’sLAw DICTIONARY (11th ed. 2019).

158See,egNelsop 928 F.3d at 642 (describing a lawsuit asserting °
[caei ms ] under Illinois common |law” based on servicer’s alleg
that were to [the servicer  sHylan@019WL2918238, at tdddiseussingpao r r o we r s ’

l awsuit pur fscaniractgbredch af ienpliedhwarkanty of authority, tortious interference with contract,

tortious interference with expectancy, unjust enrichment, breach of fiduciary duty, negligence, [and] negligent
misrepresentation ”Daniél 3B mSupp. 8daal 18282t(descréibingvailawsuit gsserting breach

of fiduciary duty, negligence, unjust enrichment, and breach of impli¢av contract claims predicated upon

allegations that servicer gave thereligbiltydfor studéntilomarc or rect i nfor m
forgiveness under the PSLF”); Genna V. Salli-%## Mae, I nc. , N
(S.D.N.Y. Apr. 17, 2012) (discussing a lawsuit asserting fraudulent misrepresentation, negligent misrepresentation,

breach of contract, breach of fiduciary duty, breach of implied covenant of good faith and fair dealing, and promissory

estoppel claims against servicer).

1¥9yYyS.Constart. VI, c¢l. 2 (“This ConstitutionadeimRudsuandee Laws o f
thereof . . . shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in

the Constitution or Laws of any State to the Contrary notw
160 SeeSykes & Vanatkosupranote151, at 629.

6lSeesuprd Federal Laws and Contractual Requirenl@9g Governing
states that “[1]l]oans made, insured, or guaranteed pursuant
subject to any disclosure requirements of any State 1law.?”

162 See, e.gMedtronic, Inc. v. Lohr, 518 U.S. 470, 486 (1996).
635ee,e.gGade v. Nat’>l Solid Wastes Mgmt. Ass’n, 505 U.S. 88,
164 Hines v. Davidowitz, 312 U.S. 52, 67 (1941).

Congressional Research Service 19



Federal and State Regulation of Student Loan Servicers: A Legal Overview

i mp o stsoi bsliemu 1l t a nwiotuhs 1by¥®tcho mbpgl w§ r u s tsreast ianngd t he pur ]
objectives of the ‘€eoddpraeletnpdt® oma lesacc hk it oywpre aosf
preemption, congressionalanianWémSiluenchagt ohehst c
preemption an aalty stieismpelso §perrktssau nhpahvieo npa gampt i on,
meaning that they begin with an assumption that
particularly in areas falling WwW#thin the tradit:i

EDs Interpretation

vokewngtfhlese preders pl epr od mpit i oann,n oiunn cMadr ciht s2 Oolw8
sition-—e¢thathatifeder al wiadw grtraentegaep tosfws t hat 1 e g
eral stud¥8t gho dlRs alt nipde psr.omul gate this 1int
t-d mako mme nt r;}°1 emakshgad published its interpre
imformal guilAmeeg dotchenenthings, the ED inter ]
ederal law displaces

e s T
©w oo oB
a

T stdaes“itmpaotse regul atorycr@#gah ramehda ws omhatr v
“Impose deadlines on serviceltostr€¢dqniresponding
specific procedures "t resolve borrower disp"

72}

T

tatgulaeigohs cagb uy €rofi cceerrst ain federal stude
1 o a'fasn; d

1 st atequi rcecomecnetwdna tn gs er dii ¢ etdoo shaour¥fto we r s .
ED appears to grouadpigegbmpnt en pt kctoantfileisc,ti nncl udi
preempttelbmt (state servicing $awbjattegeddb§f emped
uni form federal Doamds din elidjeptigheatmpaxdiwmtdigEng feder
regul atoimpm ethe ns i v,e laenadv iandge qnuoa treo 1 d aft Dy ddi ti ona

165Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132-43%1963).
166 See, e.gCrosby v. Nai Foreign Trade Council, 530 U.S. 363, 32800).

167 See, e.gWyeth v. Levine, 555 U.S. 555, 565 (2009)T(he purpose of Congress is the ultimate touchstone in
every preemption casé&) (quoting Retail Clerks v. Schermerhorn, 375 U.S. 96, 103 (1963))

168 SeePennsylvania v. Navient Corp., 354%upp. 3d 529,48 (M.D. Pa. 2018)Daniel v. Navient Solutions, LLC,
328 F. Supp. 3d 1319, 1323 (M.D. Fla. 2018)See alsdSykes & Vanatkosupranotel51, at 3.

169ED Interpretation, 83 Fed. Reg. 10,619.

The Administrative Procedure Act sets forth the requireme
also known as “notic SeealhSC. g 3b3fmSuch rulemakingéquiresaték agengy to

publish a notice of the proposed rule and allow the public an opportunity to submit written conhehdihies.agency,

after consideration of the comments, then publishes its final rule along with a concise statement of its basis and

purposeld. § 553(c}(d). Agency rules promulgatadhderthis procedure have the force and effect of law, while other

agency statements, such as interpretive rules and policy statements,S&e@&S Report R4154@\ Brief Overview

of Rulemaking and Judicial Reviglhy Todd Garveyat}3 & n. 5 (citing Nat’ 1l Mining Ass’n
243, 250 (D.C. Cir. 2@189r ¢ ¢ Legwl’s ¢dainfdt omea yo fiblek sp rhoanvuel gtaht e d o n
publicn ot i ce and comment. ”) ).

171 SeeStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 48 (D.D.C. 2¥8¥IsaCRS In Focus
IF10003,An Overview of Federal Regulations and the Rulemakingdas by Maeve P. Carejgescribing notice and
comment rulemaking, includinin contrasto less formal agency statements).

172ED Interpretation, 83 Fed. Reg. at 10,620.
173|d_

1741d. at 10,621.
175 See supr&Federal Preemption”
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also relies on express pHhet¥mft Conrpddi@Btgipd e s , a
provist otmi“ng] otahnast made, insured, or guaranteed p
Title IV of the [HEA] shatlraquibemsBbfgeof anya
broadly fbraam isthmpdasecisng di ¥EDostee predsstbhmshes m
requiremeert ssection 1088 only.wtpdpteanvnodpashkosur
““ nf or mawr iotrt ennd wcaotminoums “td nb ardrdi stsi wodnn g ot hi s
interpretatiobmi EDedatehidasglsiamgscourts to dis mis
against student |l oan servicers on preemption gr c
regultions.

I
1
5

Recent Litigation

EDs interpretation and its 1iti gataatmgpdd apionstiitfifon h

borr owe rosnewhsoi dcel aim that state servicing statute
federal | awsndahldprdatli csiteusd e ntonl ¢ &vhwd ded iacienr st h at
those state regulations irrecPheddmdll ycawmtfd i ct
addressing tdiessceu sdsiesdh altveelsoawnad yzed t he applicabil
preemptiomgempimifdnctampd express preemption to st
state law claims again®tn fedienglsotutdeamtcdwnmns sl
varying 1 evelss ionft emepirgehtta ttioonEDi n coendtucting thei

%Dl OEw/ Ul 1 OxUDPOO
Courtsomewtkatdi l y concluded that the HEA does no
student 1 oan s® Asviacni nign sreeivgeurl aamtaitfoende r al appellate
past 2dnyaeaamnmd yzingndefXfsrentthegnbahbtaoyv eo fhehlidgher
t
e

t ha the HEA does not have YFetdepamphptiva efiée
cas involving state law negligence claims agair

176 SeeED Interpretation, 83 Fed. Reg. at 10,621.
177|d'

178 See, e.gStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 37 n.1 (D.D.C. 2018).

179 See, e.gJillian BermanClash Between Studehban Companies and States Could Wind Up in the Supreme, Court
MarketWatch (Jan. 28, 2019itps://www.marketwatch.com/story/waay-soonfind-outwhetherstudentloan
companieshaveto-follow-statelaw-201901-28; David M. Gettings, Stephen C. Piepgrass, Timothy St. Ge&rge

Amir ShachmuroveTussling Over Preemption: Emerging Battlegnol Between State Authorities and Student Loan
Servicers2018A.B.A. BUSINESSL. TobAy (May 16, 2018).

180 See infra‘Field Preemptioh ; Coriflict Preemptioh ; Exptess Preemption”

181 Compae, e.g, Student Loan Servicingll., 351 F. Supp. 3d at 51 (“[T]he Court gi
Preemption Notice and turns now twith egtlawsonRassviGrehtt pendent pr e
Lakes Higher Educ. Corp., No. 1:TA/-253-MW/ GRJ, 2018 WL 5621872, at *3 (N.D. FIla
Interpretation is persuasive and due deference 8kidmore ” ) .

182 SeelNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 63%5%ath Cir. 2019)Chae v. SLM Corp., 593
F.3d 936941-42 (9th Cir. 2010)Hyland v. Navient Corp., No. 18cv9031(DLC), 2019 WL 2918238, at *8 (S.D.N.Y.
July 8, 2019)Student Loan Servicing AlIB51 F. Supp. 3d at 559; Genna v. Sallie Mae, Inc., No. 11 Civ. 7371, 2012
WL 1339482, at *7 (S.D.N.Y. Apr. 12012)

183 SeeChae 593 F.3d at 9442; Coll. Loan Corp. v. SLM Corp., 396 F.3d 588, 596 n.5 (4th Cir. 200kf v. Payco

Gen. Am. Credits, Inc., 363 F.3d 1113, 1126 (11th Cir. 208istrong v. Accrediting Council for Continuing Educ.

& Training, Inc., 168 F.3d 1362, 1369 (D.C. Cir. 199HFams v. Tempe Tech. Inst., Inc., 39 F.3d 222;22@%9th

Cir.1994)seeals@r annan v. United Student Aid Funds, Inc., 94 F. 3d
not preempt all state law governihge nders and guarant.ors of student 1oans
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ED a p ppruorw¢usah e )HEM me h ®ciornccultiutdaeted Congress, in ena
HEAexpected state law to operdtegiisi®Ahd hlgugh t he
ts have recognized that the HEA i1is comprehen
smeomprehensiveness omeistuflito wdn pd¥e s mmooit ome c e s
eover, oboretrtvetdhacatteredathroaghoat ¢hpr AdEA
emption provisionggrwhonabstbtawbasistygtfonsut ps
nishmeinth, raSmedo,¢ ¢ ont d 098 ¢g®¥Swdls cdopluirei It apvse e mp
visions, courts haveyrefs€Conadr cwe shdnpdoynt badre
pdlalnat é¥ 1 aws.
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it comes to student loan servicing specific
in the HEA Conrgergeulsafteidoene acife dt idehé€ellmnnl ser
us 1% Teh ef iHEIAd provides ED with the authority t
“ets & arbil nis $htl ann’dgaorvdesrt thioms @  dnearnvaigceenresnt a n d

ount™Thel di yt St wdenduiloainn 8BDr 8t ci oy ,bffloCahambi
mple, concluded that this “f ladigmtahgoeutmer el y s et
eclosing supplemenTheregnonItacdkeormt ilnooann tSheer vsitca
ifaunrcteher raised theadr gomedhonmitihastt thrachseta fien
ulating federal student loanpasrtriviwliargl vy hladc &
h the discontinuation of the FFELP, the feder
dent 1 oadmMsL'¥Theowghvibears orbdgneggdhye federal goy
a unique interest in protecting®ts rights 1
wevar weighing the fe‘dempbk’liihhitegresdstrmfiacgedtiannsgts ti l
t heir ¢ onSstwmernst, Ltolaen SenvicictolgacthA utddlie@ nfteder al i n't
nodtomi nant oepawgh ude ™ tate regulation.

=

Tes 2 s >0 0
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" OO0l OPEUwW/ Ul 1 OxUDPOO

Although field preemption arguments have mnot thu
servicing regulatiorSt utdleentf ddearna I8 edciesnterl iggt Ad d u rat
invalidated significant 'postodassolfvihienPikbkawiugn
confplrieetmpt i oI mrineci ptaasdent loan servicing law
Columbia (DC) required student loan servicers toc

184 This report references several decisions by federal appellate courts of various regional circuits. For purposes of
brevity, references to a particular circuit in the body of this repagt ¢he NinthCircuit) refer to the U.S. Court of
Appeals for that particular circuit.

185 Keams 39 F.3d at 2227.

186 Student Loan Servicingll.,, 351 F. Supp.3dat&7 ( “The Supreme Court has explained
of comprehensive regulationsinalfid i s not sufficient to find full occupati o
v. Automated Med. Labs., Inc., 471 U.S. at 717).

187 SeelNelson 928 F.3d at 6448; Keams 39 F.3d at 225.

188 SeeNelson 928 F.3d at 648, 65Zliff, 363 F.3d at 1126{eams 39 F.3d at 2226.
189 See, e.g Student Loan Servicingll., 351 F. Supp. 3d at 57.

1901d, (citing 20 U.S.C. 1082(a)(1)) (emphasis added).

191 |d

19219, at 58.
193|d_

19419, at 59.
19519, at 66.
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substantive regufl acoh’Wisd faen dose¢ amfl arhle rimary po
EDs Interpretation, as discussed above, was that
with federal law, thd adwr gasdvel EDmi pedt athnaoéniany
deferfr®Rathecout hectomatl utdeed ED Interpretation cons
gui daha i smafsf i 4t heomwtoluyg h ,a ngdemr s iv¥is d wte .

Yet, in performing its own indepensdelnitc amsailmyg i s,
cheme posed an obsturmder tpithepdfrerpgdesal by awndern

72}

aut heprriotvyi ded f-otro ismeltdaet HEAr vi c e ST hfeo rc ofuerdte r a |
relied on a line of prior fedetr aplr eceanspetse da rsitsaitneg
impeding the fsedabrialli tgf¥ Ve nenemitt ac e asoned that t
so by e fsfeecegtmidvaBy hye f e d e r dsl dgeocviesrinommesn tt o contr act
l oan %Trhvei coseormeta s dnielPlibopapns and-ogaEHELRe nt

l oamres. g., those utndEeGAFEIPDAYor cwhseld ED makes servi
decisions 1#hTdheer ctohuer tHFhA.l d, however, that federa
regul ationso wtfs tsacardvmecigecrisa lofF wWhlkP el panswate lender
decide whetwierhtot ecdanntralcéan servicers and the f
a reinsurerr®or a guarantor.

Beyond8t udhent Loan 8Seasei ainddgoinA lsol’sip aDe(ec@epntsii n g
requirement for federal student loan servicers,
conflict preemption in suits brought against ser
general a%PTphlei craabiinltistayg umeder al student loan serv
contexplasabhhfsy to sue under stas ecoljaevc tpiose so fa
providing uniformity in federal studento loan ser
actions undedri ftfhe¢r einatw®PHathe PEr, uni formity 1is not
of th¥®WHEWAe certain cases have concdupedpohast ur

19d, at 41;see supra'State Laws GoverninStudent Loan Service8pecifically

197 Student Loan Servicingll., 351 F. Supp. 3d at 51.

198|d, at 5651. For more on deference to agency legal interpretation§R8dreport R44954 hevron Deference: A
Primer, by Valerie C. Brannon and Jared P. Cole

199 Student Loan Servicingll., 351 F. Supp. 3d at 66.

2001d. at 62.

201d, at 6566.

202d, at 66.
2034,

204 Nelson v.Great Lakes Educ. Loan Servs., Inc., 928 F.3d 6395a85@th Cir. 2019)Hyland v. Navient Corp., No.

18cv9031(DLC), 2019 WL 2918238, at *8 (S.D.N.Y. July 8, 20P®nnsylvania v. Navient Corp., 354 F. Supp. 3d

529, 552 (M.D. Pa. 2018paniel v. Navieh Solutions, LLC, 328 F. Supp. 3d 1319, 1324 (M.D. Fla. 20G8hna v.

Sallie Mae, Inc., No. 11 Civ. 7371, 2012 WL 1339482, a9*5.D.N.Y. Apr. 17, 2012)put seeChae v. SLM Corp.,

593F.3d936,943 0 (9th Cir. 2010) (awoldinsagaipstfederal student lcan servidefwere s st at e
preempted because they stood as. an obstacle to FFELP’s uni

205Nelson 928 F.3d at 6561; Hyland, 2019 WL 2918238, at *®ennsylvania354 F. Supp. 3d at 55Raniel, 328 F.
Supp. 3d at 324;Genng 2012 WL 1339482, at *9.

206 pennsylvania354 F. Supp. 3d at 55Paniel, 328 F. Supp. 3d at 1324.
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(al bienirtgudiibd tyi n g ui s Koobt lhee rc ocnotuerxttss )h,a vee sPEt 1 ined ¢t c
Couhtsvseraebsoned that even 1if uniformity were an
follow that enforcing state laws prohibiting dec
uni for mi tAys isnt atnhdea t‘Blfsi fboercnaiutsye i n s et ting . . st
federal student Il oan programs 1is not harmed by g
oper ahorng pPMogrreaomse.r , as several coueryvibave not
uni formity argumendakhiwd ithadi ng of f HEA field pree mp
have consistentl?3° declined to recognize.

Courts have also considsesrkdl Bvihplt diex. tUWrei tSaacp r ¢ me
Technol o@'pestv€atrlpe states from regul amideg acti vi
contracts with tBoyhleesldr ahagopé¢nmmnment fs could noc
claims against federal contractors whe&&n all owing

-

significaVnittahn on @ ¢t tftefdfeiraad ] e o1 8 ££fyr wsrt rianttee rseppetc i f i
j ecotfi vfeesder at®Il he ghel 2Nd@Vseoense. oGreat Lakes Edu
rvi cesf,orl mtxa mpd ec d ¢ h a Edarlcbuweiitth 1 i t t-tteh actl abor at i
lowing a borrower to pursue state law misrepre
permissibly conflict wtth federal interests or

$RxUI UUw/ UIT OxUDOO

Express preemptiodeangumenmtdentnloaeanenterfecing co:
preemption clause 1 nS pSecitfiiomh d1¥0¢9,8gec sopfp ttehde wHiEtAh. w
the preemptive | anghiagk pmoBiekiti o fdsitlsdkeOldogs ufrreo m i n
equirepganmfdd degr al stpudaedtudlecamsui t s augnadiemrst s er v
tate miasawefHhorsre nthiagtli osndi ng communications made t
orr

r
s
b wer s .

207 Chae 593 F.3d at 950 (concluding that uniformity is a goal of the HEA in aczaseerming er vi cer s met hod of
calculating interest, assessiate fees, and setting repayment start dates); Brannan v. United Student Aid Funds, Inc.,

94 F.3d 1260 (9th Cir. 1996) (concluding that a purpose of the HEA regulatory regime is to establish a uniform national

standard for federal student debt collectiotivity).

28gee,e.gCol l ege Loan Corp. v. SLM Corp., 396 F.3d 588, 59
‘uni formity’ . . . was actually an important goal of t

29 Hyland 2019 WL 2918238, at *®ennsylvania354 F. Supp. 3d at 35

210Hyland 2019 WL 2918238, at *9 (citinGenna 2012 WL 1339482, at *9Pennsylvania354 F. Supp. 3d at 553;

see alsd_AURENCE TRIBE, AMERICAN CONSTITUTIONAL LAw 486 (2d ed. 1988noting thatwhen state law

“undermin[e] a congressional decisionfavor of natim a1l uni for mi t y o fasiuatiomsindarinl s , ” it “pr
practical effecttothatfo f eder al occupation of a field?”).

211487 U.S. 500, 507 (1988) (quoting United States v. Kimbell Foods, Inc., 440 U.S. 715, 728 (1979); Wallis v. Pan

Am. Petroleum Corp., 384 U.S. 63, 68 (1966)).

2125eeNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 651 n.3 (7th Cir. 284 8o Student Loan

Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 56599 D.D.C. 2018) (considerimgoyle s r el evance to th
field preemption inquiry).

213Boyle 487 U.S. at 507.

24SeeNelsop 28 F.3d at 651 n.3 (“yWeNeslescom’os sailcshi mso nffdriec,t aptosleada
claims are confined to affirmative misrepresentations. ”).
215SeeNelson 928 F.3d at 64Hyland, 2019 WL 2918238, at *@; Olsen v. Nelnet, Inc., 4:18V-3081, 2019 WL

2189486, at *& (D. Neb. May 212019) Pennsylvania354 F. Supp. 3d at 55llawsorrRoss v. Great Lakes Higher

Educ. Corp., No. 1:}TV-253MW/GRJ, 2018 WL 5621872, at *1 (N.D. Fla. 201Bpniel v. Navient Solutions,

LLC, 328 F. Supp. 3d 1319, 1324 (M.D. Fla. 2018¢nna 2012 WL 133982, at *8;see alsdChery v. Conduent

7 (4
he H
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Educ. Servs., No. 1:18V-75, 2019 WL 1427140, at *6 (N.D.N.Y. Mar. 29, 2019)
216 See supr&Allegations of Servicer Misconduct”

217 See, e.gHyland, 2019 WL 2918238, at *3;awsorRoss 2018 WL 5621872, at *IDaniel, 328 F. Supp. 3d at
1324.

218 SeeNelson 928 F.3d at 642Pennsylvania354 F. Sup. 3d at 53&37.

219 SeeHyland 2019 WL 2918238, at *3;awsonrRoss 2018 WL 5621872, at *1Daniel, 328 F. Supp. 3d at 132Rut
seeDaniel v. Navient Solutions, LLC, No. 8:4%-2503T-24JSSslip op. at 120 (M.D. Fla. Aug. 28, 201p

ons in thismentlkgde yf @efh dagwamade sndtss t at et
ing made over ’ctahlel tceel netpehrd*hSer gbayie ftichmed laskteyr,wei

el aintiffs celsati enfetrtodwdn r dt pd p cwearg t heir 1l oans 1in
being informed of other options or enroll ec

g r?Mmkaindi fmk a siowrhe schhe sheac lea isruciltusd d e r a |
an borrowerbhazadbsoaghtastetnelbawgetnet

its to proceed, viewinng Strheepirre scelnab itardh ¢ 10awss s ie n

Scerc t1iI0®.B gFor eRPempbyl] vani a,va Nawvdicentl daorsp.orict

eld edrias t r i ¢t &t awsRoonsisn VE1 oGriedat ilmmkes Hi gher Edu

(concluding that borrowers “fail][ e dred]theralfjegatonsiol e competent ,
affirmative misrepresentations made by” their student [ oan

220 See supraStateLaws Regulatingservicers of Federal Student Loans
221 5ee, e.gPennsylvania354 F. Supp. 3d at 549.

222 Nelson 928 F.3d at 64Hyland, 2019 WL 2918238, at *@; Olsen v. Nelnet, Inc., 4:18V-3081, 2019 WL
2189486, at *& (D. Neb. May 21, 2019Pennsylania, 354 F. Supp. 3d at 55Daniel, 328 F. Supp. 3d at 1324
Genna v. Sallie Mae, Inc., No. 11 Civ. 7371, 2012 WL 1339482, at *8 (S.D.N.Y. Apr. 17, 8822IscChery v.
Conduent Educ. Servs., No. 1:08/-75, 2019 WL 1427140, at *6 (N.D.N.Y. Mar. 22019} but sed_awsorRos$
2018 WL 5621872, at *1.

223 pennsylvania354 F. Supp. 3d at 5581.

224 |d

225 awsonRoss 2018 WL 5621872, at *4.
2261d, at *1.
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prescribed st axmdared i“afthfhi mf mtahtmis Ve n thi s ypaduof
misleading communications inwudllegdtimnfSiorbearanc

The |l andecapeoasfSecotniceesr nith&8 gaipt i ve scope 1is subj
further appellate coWotsablggrhaPpepnenasdydldvdernsisa t he i s
LawsRons @ saerse peModregviNel sohe, bleke d$Sadventh Circui
mabe apdoeathe U.S.?%Supreme Court

2271d. at *3-4.

228|d. at *4.

2291d. at *3. UnderSkidmore v. Swift & Cp323 U.S. 134,140 (1944,cot t may accord an agency’ s i1
weight proportional to its “power to peBycantiadtefor” but is not

example, the courts in thidelsonandHyland cases, which held that federal law did not dispktage law, concluded
that the ED Interpretatiotleserved ndeference. Nelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 651 n.2
(7th Cir. 2019); Hyland v. Navient Corp., No.-88/-9031(DLC), 2019 WL 2918238, at *7 (S.D.N.Y. July 8, 2019).

2303eg e.g, Pennsylvania v. Navient Corp., 354 F. Supp. 3d 523(M.D. Pa. 2018)

231 awsonRoss 2018 WL 5621872, at *3 (citing Chae v. SLM Corp., 593 F.3d 936 (9th Cir. 2010)).
2%2Chae 593 F.3d at 9423.

233|d. (citing Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 527 (1992)).

234 See, e.gPennsylvania3s54 F. Supp. 3d at 551.

2Bg5eeDefendantsAppel 1 ant s> Opening Brief, -Pld6(3dLCiy. Duly2h2029);v. Navient
Reply Brief of Appellarg, LawsorRoss v. Great Lakes Higher Educ. Corp., No14890 (11th Cir. Feb. 20, 2019).

The United States Court of Appeals for the Eleventh Circuit held oral argumeswgorRosson September 10,

2019.

236 SeeSup. CT. R. 13.
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Considerations for Congress

Legebatdes over the preempt hvewiehf acstehrovfiscfiendge nal 1
context annhpWWacthdonden yi dddmattihensoepl hendg state |1
with a single uni fsoormme tnianteiso nbael a¥dt eaanndeaar gdh ocsagna t e r
free to enact 1its own 1 awsthomsecaalyivdspfaffdmps c, t he
irreconfcriolm bjluyr i s dioc’Poaempt jngi scthtnhketr sbygte 1 aws
releegalated padmiessftfremi vhedoaflefirnangiahdburde
compl yingl amist ho ft”#&o rSe¢ mvtferse.e i ng federal contractc
of compl yilngwswidcdulsd ammiet i gate the risk of state
prer o g%0mi vtehse. ot hweawkbkheinader al Igaow fdaae se nmaitgh in po
a particuplracre mpmdivosgntrrew,efit dmmme ¢t hapse&sas twirtyh gaps

tdhir owhPrleaewspt ing state law may also deprive th
wit h meotvheofdsgul ating particulawhiclumighesudndmb:q
prove more eff detvibsye dthhea nf emleetfhaold sgover nment

Depending on how Congress weighs these competing
clar of ymogtihfey ipnrge e mpt i ve effect o federal [ aw i
con tFxotr. example, a section of th PROSPER Act i
enacted, would have provided that the servicing
“not be subject to any law or othgroneqfiiaehetate
with r®%spect to

T “di sclosure’, requirement s

T “requirements or restrictions on the content
communications with Dborrowers, endorsers, or
l o&ns

2

T any other ragutoembhet seelba€uimeger Titleof a 1o
IV of the HEA.

237 Cf. Gracia v. Volvo Europ Truck, N.V., 112 F.3d 291, 298 (7th Cir. 1997) (stating that when state law claims are
“not preempted,” regulated parties may “be placed in a pos
state to state, which could not all be compliegdtwwh s i mul t aneousl y”) .

238 Cf. Egelhoff v. Egelhofiex rel.Breiner, 532 U.S. 141, 1480 (2001) (quoting IngerseRand Co. v. McClendon,

498 U.S. 133,142 (1990Peeals&E D I nterpretation, 83 Fed. Reg. at 10, 621 (c
Fedeal student loan servicers comply with 50 different Skawel regulatory regimes would significantly undermine

the purpose of the [FDLP] to establish a uniform, streamlined, and simplified lending program managed at the Federal

level ”).

29¥GeeEDI nt erpretation, 83 Fed. Reg. at 10,620 (arguing that
impedes uniquely Federal interests, and that State regulat
administration of the program”).

240 SeeFranita TolsonThe Union as a Safeguard Against Faction: Congressional Gridlock as State Empow&8nent
NOTREDAME L. REV. 2267,2288 3 (2013) (describing potential “federalism t
gaps 1in federal 1awmaking?”).

#1CfNew State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932)
things social and economic is a grave responsibility . . . It is one of the happy incidents of the federal system that a

single courageougate may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments
without risk to the rest of the country.”).

2425ee, e.gHughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1297 (2016) (quoting Altria Grp., Incod, &&5

Uu. S. 70, 76 (2008)) (describing “the purpose of Congress?”

243H,R. 4508 115th Cong. § 494E(a) (2d Sess. 2018).
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Alternatively, if IComigt epscemptieud saopadeftbdede
enacts avi nsgpe citthyaisme gl eddoceroptt e P mptt ag my hpovs ¢ hat i
more rTestrictive requirements on federal student

regul®F oo nb nosntea nscedc, ¢ ot odent Loan ®B®dBiddwer Bill
116t h —6vdn g.h), amongrotplhse st hiongubject servicers

federal gl ivoud di'fygr e e mpt any provision of State
postsecondary education loansomwhemer tjeo tSd attico d =
If Congrede cutlbeisdmastpellayc e s, t aitte nsaeyr wiocnisn gd elra wsr e e n
law either naKorowlmds wad s thatohnddd ydsitsaptlea cseesr vi ci n g

regul aticapy peekhngttatad hlad ws tmpd i caartwei cing of feder
loams any*®bashtovnoul dppecedimpgdhpdroimdsgte statutes (s
ser viicceerns i ng armedy utilreermenyt sppreser ve s o®%he regulator
Insbobodadxpressly specifying the preemptive effect
federal student loan servicing, Congress could i
substantive standards governing rseesrsvihcaevres . Sever
introduced legislation that, 1dfu teineasc taendd, woul d ¢
responsibilities under federal law or  ubject s e

24Cf.42 U. S. C. § 227(f)(1) (example of statute from a differc
section or in the regulations prescribed under this sestiathpreempt any State law that imposes more restrictive .
requirements or regations . . .”).

245SeeS. 1354 116th Cong. § 3(a) (1st Sess. 2019).

246 Cf. Sherfel v. Newson, 768 F.3d 561, 564 (6th Cir. 2014) (stating that the Employee Retirement Income Securit
Act “includes an express preemption clause . . . which 1is
draw boundaries around its scope”).

247 Cf. Herrera v. Metro. Life Ins. Co., No. 11 Civ.1901(LAK), 2011 WL 6415058, at *4 (S.D.N.Y. Dec. 19, 2011)
(concluding that because “the explicit preemption clause i
narrow,” the “epé¢tPemBliyhdtit méitedssts language “reveals Cong:
the states in supplementing federal regulation, but rather
v. Cuomo, 976 F.2d 812, 818 (2d Cir. 1992)).

248 Sep, e.g, Better Service to @&rowers Act of 2019H.R. 3519 116th Cong. § 2 (1st Sess. 2019) (proposing to

command the Secretary to “devel oipesa” mtam ugad v eorfn cfoemdneorna Ip rsotcuec
servicers that “ensure[s] consistency of quality and pract
and practice to ensure that borrowers are-wellr ve d ” ) .

See alsaConsumers First Actl.R. 1500 116th Cong. § 6(b) (1st Sess. 2019) (proposing to subject student loan
servicers to increased reporting requirements). Aletlate othis report, the Consumers First Act has pasised
House of Representatives.

See alscCFPB Student Loan Integrity andahsparency Act of 201%,. 72Q 116th Cong. 8§ 4 (1st Sess. 2019)

(proposing to amend Title IV ofthe HEAtoogpv i de t hat t he “Secretary shall not ent e
contractor or vendor that services loans under this title unless, as part of that agreement, such contractor or vendor

asserts that the contractor or vendor will provide information toffthed e r a1l government ] as requeste
Student Loan Integrity and Trgmarency Act of 2019%1.R. 2833 116th Cong. 8 4 (1st Sess. 2019) (same).

See als®’ROTECT Studentact of 2019,S.8671 16t h Cong. § 204 (1st Sess. 2019) (pr
complaint tracking system . . . to facilitate the centralized collection of, monitoring of, andsegpaomplaints and

reports . . . of suspicious activity (such as unfair, deceptive, or abusive acts or practices) regarding . . . the&ervicing

postsecondary education lodany 1 o a n  H.&KRr351 Xl6th Gorlg) §;204 (1st Sess. 2019) (same).

See als@tudents and Young Consumers EmpowermenttA®, 3547 116th Cong. § 2(a) (1st Sess. 2019)

(proposing to establish the office of the Assistant Director and Student Loan Borrower Advocate within the CFPB, who

would be taskedwith, interalia, “accept[ing] and attempt|[inth]..Rederar es ol ve <cor
student 1loans, including complaints against . . . servicer
See als@tudent Loan Borrower Bill of Right§. 1354 116th Cong. § 2(c)(2) (1st Sess. 2019) (proppsd make

certain aspects of the Consumer Financial Protection Act of 2010 and the Truth in Lending Act applicable to servicers
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pending on their contenrtnianngd tshceo pceo,n dnuecwt ,f eodbelria
ersight of federal loan servicers could raise
andards interact with state servicimpnl aws anc
gulfetdierga l oatnud@®fhe cpreemptive efifoetdatdet hat cou
vieend e rladr deapvgy nd s pensittfaitaut ory text ®t hat Congress

I O I ¢

e otulbestt ant i veceo uclhda nagfef etchta tt he pr eiesmpatlitveer isncgo pheo
e HEA is enf &t hed HEMs dbiesc msote dpresently creat e
tPomstead, the HEA contemplates mhm’PASEDs al one
ted above, however, s oonte doiblsiegrevnetrlsy cploaliinc etdh atth
om it *lofn tGoancgtrseess agrees with that assessment
t+d4uek as states, individual bor retwe rwi,e lodr ot h
greater elmeevnetl aouft heonrfiotryc over federal student 1
rrowers or states a private right of action ur
deral servicing standards coul dd ppwnviisdhe aalnl eaglec
rvicer ®Mihsacto nsdamiddf e cting servicers to litigatic
tities could 1in’co&iRseen dfeerdienrga Is ecrovnitcrearcst oarnss we r a
takehbetdehsy feder al imgle wd idessml ghbtoatadbswe r@ander mi
hueni formi ty that some have argued is a, central

.—rm@m»—hdmog:mﬂomﬂmoc
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of FDLP loans)jd. (proposing to impose requirements upon servicers pertaining to consumer comjdaints);
(proposing to crea a student loan servicing interagency working groidp$ 3 (proposingiumerousamendments to
the Truth in Lending Acpertaining tostudentioans).

See alsdiscussion Draft, Student Loan Servicing Reform and Consumer Protection Act,
https://financialservices.house.gov/uploadedfilesAill§pikrsisrcpa.pdfproposing to imposa variety ofobligations
upon servicers of Title IV loans, including requirementstiradgto the application and allocation of payments, dutes
promptly respondo borrower inquiriesetc).

249 For instance, as discussed above, the Student Loan Borrower Bill of Fgh854 116th Cong. § 3(a) (1st Sess.
2019), contains an arpireemption provision.

205ee,e. gy Medtronic, Inc. v. Lohr, 518 U.S. 470,-485 (1996) (*
emption is guided by our efepeated comment. htat <[t ] he purpose of Congress 1is the
pree mption case.”) (quoting Retail Clerks v. Schermer horn, 3

251 See“StateLaws Regulatingservicers of Federal Student Loans

2%2g5ee, e.gStudent Loan ServicingAll. 351 F. Supp. 3d at 40 (“[T]lhe HEA does n
for borrowers . . . R

%%Gee,e . L’ ggrke v. Be,nkludl4a8 (91606t hF . Qidr .1314%92) ( “The express 1
regulations promul gated thereunder, does mnot create a priv
language, structure or legislative history from which a congressionat iotprovide such a remedy can be implied .

Title IV’s provisions demonstrate that Congress vested exc
Education. ”) .

254 CompareOIG Reportsupranote7, at 17 (asserting that FSA had “rarely h[e
of nmnoncompliance with Fedwihidl d0ba4éd2seFSYActingespgquns cedinpusf:
findings).

255Cf. Alexanderv. Gardndbe nver Co., 415 U.S. 36, 45 (1974) (describing
Title VIl of the Civil Rights Act—wh i ch empowers a private litigant to “not on
vindicate[] the importantcongress onal policy against disasimdmade oy gntimpl omene
of obtaining judicial enforcement of Title VII”).

256 Cf. Bowers v. Penn. Higher Educ. Assistance Agency, No. 10 Civ. 8675(PKC), 2011 WL 3585986, at *3 (S.D.N.Y.

July29,2011) predicting that recognizing “a gparaitymgencieswhoi ght of act
enter 1into c¢ont rinaconnectionmitF F ELRel Saascet awpyul d expose agencies
private suits byistwmuremtS$di’s whircdhge oggdadr anty agencies’ part
reducing guarantees for lenders and in turn making lenders

113
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regulation by entities oth n ED. Section 3
example,] omwoulnd iavli duals to sue federal student I

Acg private r1igh® By fc arhten affsktPBrtSvusieamn. Loan Inteog
Trmas parency HcR. o8 DHtIWoCbdg( ) mong lovyd heirr ¢ hi ngs)
federal student loan servicers to provide the CEk

CFPB offimdie{ilnygs trate the aforementioned MOUs betw
terminat?®d in 2017.

Unlend Goantgdess specifies the intended preemptiyv
howeveguebk¢gohpreemptdomgin t hewilldames erevfitc itnog t
courts to resolventBPapendhngegbdfitahtel cuinto f or mi t y
servicing regulations across jurisdictions and t
student loan s®®rvicers are subject
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%"SeeED Interpretation, 83 FedfeReg.alatsthu@,em20 | 0RM’ ss earvg wmenng
Federal interests” and therefore must be ‘governed exclus
Corp., 487 U.S. 500, 504 (1988)).

%5,1354 116th Cong. § 3(a) (1st Sess. 2019) (“A postsecondar
with any requirement imposed under this paragraph shall be deemed a creditor that has failed to comply with a

requirement uder this chapter for purposes of liability under section 130 [of the Truth in Lending Act, codified at 15

U.S.C. § 1640] and such postsecondary educational lender or servicer shall be subject to the liability provisions under

such s e c tSéewdo, e.g. Villasenor v. Am. Signature, Inc., No. 06 C 5493, 2007 WL 2025739, at *3 (N.D.

I11. July 9, 2007) (explaining that “Section 1640(a) of TI

29SeeH.R.28331 16t h Cong. § 4 (proposing to amend the HEA to prov
agreement with a contractor or vendor that services loans . . . unless, as part of that agreement, such contractor or
vendorasserts that the contractor or vendor will provide information to the Director of the [CFPB] or the ombudsman

113

of the [CFPB] . . . as requested by the Director of the [C
260 See id § 5(b)(1).See generall§Role of the Consumer Financial Protection Bure&u

%lSee,e.y. Student Loan Servicing All. v. Dist. of Columbia, 35
and Final Rules arerpempted under principles of conflict preemption as they relate to the servicing of FDLP and
GovernmerOwned FFELP loans, but not with respect to Commercial
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